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I. INTRODUCTION 

Netlist’s Request for Director Review (Paper 26) of the institution decision 

by the Director (Paper 21) should be denied.  The Director already reviewed the 

papers in this case and rejected Netlist’s arguments about “discretionary 

considerations,” see Paper 19, at 2, and then rejected Netlist’s arguments on the 

“merits,” see Paper 21, at 2.  Given the extensive briefing that the Director has 

already reviewed, see Papers 6, 9, 11, 15, 16, 17, 18, Netlist’s request for Director 

review of the Director’s own institution decision is really just a request for 

reconsideration, but as explained below, there have been no changes in the facts or 

the law that would warrant yet another review by the Director, especially given 

that Netlist’s request fails to “specifically identify all matters [Netlist] believes the 

Board [which includes the Director, see 35 U.S.C. § 6(a)] misapprehended or 

overlooked, and the place where each matter was previously addressed in a motion, 

an opposition, a reply, or a sur-reply.”  37 C.F.R. § 42.71(d). 

II. ARGUMENT 

A. The Director has already considered, and repeatedly rejected, 
Netlist’s argument that “Samsung’s Petition fails to name SEA as 
an RPI” (DR Req. 2–6) 

Netlist is incorrect that “Samsung’s Petition fails to name SEA as an RPI.”  

DR Req. 2–6.  This is the same argument that the Director has already considered, 

and repeatedly rejected, not only in this IPR, see Paper 9 at 4–13; Paper 15 at 1–4; 

Paper 18 at 1–4; Paper 19, at 2; Paper 21, at 2, but also in PGR2025-00071, Paper 



 

 2  

12 at 8–17; Paper 16 at 1–4; Paper 19 at 1–4; Paper 20, at 2; Paper 22, at 2.  There 

has been no change in the facts or the law since those institution decisions on 

February 18th, and thus Netlist’s arguments are incorrect for the same reasons 

provided before, which are summarized here: 

SEA is merely an alleged purchaser or user of the accused products, and not 

a real party in interest, which the Petition correctly identifies as SEC (Korea) — 

the Petitioner, “responsible for manufacturing the Accused [Products]” — and SSI 

(California), the subsidiary of SEC (Korea) “responsible for marketing and 

facilitating sales of [the Accused Products] in the United States.”  EX2026, 3–4; 

see also Paper 1, 1 (“The real parties in interest are the Petitioner, [SEC (Korea)], 

and [SSI (California)]”); Paper 2 (power of attorney recognizing SEC (Korea) as 

controlling the Petition). 

SEA, in contrast, is a different subsidiary of SEC (Korea) that is not 

responsible for the Accused Products and instead “focuses on commercializing 

Samsung end-user products, such as consumer electronics products and mobile 

devices,” which are not accused of infringing the challenged patent.  EX2026, 4.  

Netlist named SEA as a token defendant to try to establish venue in the Eastern 

District of Texas, EX2013, ¶¶ 11–12, which Samsung disputes is proper, see 

EX2026, and is why SEA joined in mirror-image declaratory judgment actions 

asserting venue is proper in Delaware, see EX2025.  In the original lawsuit, before 
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disputes about venue in Texas, only SEC (Korea) and SSI (California) were named 

in Delaware, see EX1132, given they are the only real parties in interest. 

Netlist has had in its possession for months — but failed to disclose in its 

request for Director Review — declarations confirming the facts above, including 

the following: 

 “SSI [California] is responsible for marketing and facilitating sales of 

Samsung HBM and dual in-line memory module (‘DIMM’) products 

in the United States….SEC [Korea] is responsible for manufacturing 

the Accused Products, and it does so only outside the United States.”  

EX1130, ¶¶ 5–6. 

 “SEA focuses on end-user products.  HBM and dual in-line memory 

modules (‘DIMMS’) are stand-alone DRAM components and are not 

end-user products.  SEA has not designed, manufactured, marketed, 

offered for sale, or sold stand-alone DRAM products or imported 

them into the United States since at least 2019.”  EX1129, ¶ 7. 

Unsurprisingly, given these facts, Petitioner has consistently named only SEC 

(Korea) and SSI (California) as the real parties in interest — and never SEA or any 

customers — in over 15 petitions against Netlist over the past four years in cases 

involving HBM and DIMMs (the products accused of infringing the patents in this 

IPR and PGR2025-00071).  See, e.g., IPR2022-00062 to -64; IPR2022-00615; 

IPR2022-00639; IPR2022-00711; IPR2022-00996; IPR2022-00999; IPR2022-

01427 to -28; IPR2023-00454 to -55; IPR2023-00847; IPR2025-00001 to -02.  The 
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facts here are thus the opposite of the case cited by Netlist, see DR Req. 4, where 

the “Petitioner previously identified [another company named] 9219 as an RPI in 

an inter partes review pertaining to similar technology, and Petitioner provides no 

facts or evidence to show why the instant case should be treated differently.”  Aylo 

Freesites LTD v. DISH Techs. L.L.C., IPR2024-00940, Paper 71, at 7 (PTAB Jan. 

9, 2026). 

Netlist has never argued, in any of the previous 15 petitions over the past 

four years, that SEA is a real party in interest under AIT or RPX (despite Netlist 

repeatedly naming SEA as a defendant in the related litigation).  And the Board has 

specifically rejected Netlist’s argument under AIT and RPX that a customer (such 

as SEA) becomes a real party in interest or privy simply because Netlist has named 

that customer as a defendant in related litigation: 

Petitioner [SEC (Korea)] contends that it is the real party-in-interest in 

this proceeding and that the relationship between [its customer] Google 

and Petitioner is nothing more than a ‘standard customer-manufacturer 

relationship for the [accused] product’ . . . . Petitioner’s and Google’s 

interests are aligned insofar as they have been accused of infringing the 

same patent, but the evidence shows that they are acting independently, 

and that Petitioner did not file the Petition at the behest of or on behalf 

of Google. . . . Petitioner provides compelling authority that a 

manufacturer-customer relationship alone does not establish privity, 

even with indemnity provisions. 
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EX1131, 13, 14, 23 (citing Wi-Fi One, LLC v. Broadcom Corp., 887 F.3d 1329, 

1340–41 (Fed. Cir. 2018); WesternGeco LLC v. ION Geophysical Corp., 889 F.3d 

1308, 1321 (Fed. Cir. 2018); Samsung Elecs. Co. v. SEVEN Networks, LLC, 

IPR2018-01108, Paper 22, at 11 (PTAB Nov. 28, 2018)); EX1078, 3. 

There is no basis to permit Netlist to relitigate “real party in interest” and 

privity under AIT and RPX now, after so many years and petitions, and after losing 

on these issues in the past as shown above.  37 C.F.R. § 42.73(d)(3).  Netlist now 

argues that SEA is an RPI because “SEA is a . . . parent of SSI,” Paper 9 at 8, but 

that is incorrect:  “The traditional rule is that mere status as a corporate parent is 

insufficient to render an entity an RPI (or even a privy).”  Syngenta Crop 

Protection AG v. FMC Corp., PGR2020-00028, Paper 8, at 15 (PTAB Sept. 15, 

2020).  Nor is it sufficient that SEA is named as a token defendant or has a 

customer relationship, as explained above.  The relevant factors here are the 

opposite of AIT/RPX, given “[m]ost critically” that SEA did not “pa[y]” Petitioner 

to “reduce” its “exposure” and given that Petitioner has the “apparent risk of 

infringement liability” while SEA has little to none in comparison.  RPX, 

IPR2015-01750, Paper 128, at 31; EX1128, 18–19.  Netlist argues that “nowhere 

. . . does Samsung provide evidence, or even a clear statement, that it is not 

representing SEA’s interest in avoiding liability for infringement,” DR Req. 5, but 

that ignores the evidence quoted above, see EX1130, ¶¶ 5–6; EX1129, ¶ 7, and that 
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is the same type of argument that the Board previously rejected when it 

“determine[d] that Petitioner [SEC (Korea)] is acting in its own interest to avoid 

liability and defend its ability to sell [the accused] memory modules,” EX1131, 18 

(emphasis added). 

In sum, Petitioner correctly named its RPIs, as the Director has repeatedly 

found by instituting this IPR and PGR2025-00071 after Netlist repeatedly raised 

this same argument in its pre-institution briefs.  See Paper 9 at 4–13; Paper 15 at 1–

4; Paper 18 at 1–4; PGR2025-00071, Paper 12 at 8–17; PGR2025-00071, Paper 16 

at 1–4; PGR2025-00071, Paper 19 at 1–4. 

B. Netlist waived its Fintiv arguments concerning Google and Super 
Micro (DR Req. 6–8) 

Netlist has waived its Fintiv arguments concerning Google and Super Micro.  

See DR Req. 6–8.  Tellingly, Netlist never “specifically identif[ies] [what Netlist] 

believes the Board [which includes the Director, see 35 U.S.C. § 6(a)] 

misapprehended or overlooked,” 37 C.F.R. § 42.71(d), because Netlist never 

presented these arguments to the Director in the first place, which is fatal:  “The 

Director will not consider . . . new arguments not part of the official record.”  See  

<https://www.uspto.gov/patents/ptab/decisions/director-review-process> (§ 3.E). 

By way of background, Netlist’s briefs in support of discretionary denial 

made Fintiv arguments about Samsung, but Netlist’s briefs never mentioned 

Google or Super Micro (who are other companies that have also been sued by 

https://www.uspto.gov/patents/ptab/decisions/director-review-process
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Netlist), thus waiving any Fintiv arguments concerning them.  See Paper 6 at 14–

16; Paper 16 at 3–4.  Samsung’s briefs, in turn, also never mentioned Google or 

Super Micro.  See Paper 11 at 13–18; Paper 17 at 1–2.  Instead, Samsung 

emphasized that “[t]his proceeding is far ahead of Netlist’s retaliatory ITC action,” 

and thus the Fintiv factors favored institution.  Id.  Indeed, at the time of the 

discretionary denial briefs in December, the ITC action had not even been 

instituted.  Id. 

After this IPR was instituted on February 18, 2026, Samsung faced a 

deadline on March 4th to respond to Netlist’s interrogatory in the ITC concerning 

invalidity.  But as Netlist already knew from the pre-institution briefing, Samsung 

had no reason to pursue invalidity arguments in the ITC, given that the broad 

statutory estoppel under 35 U.S.C. § 315(e)(2) would apply months before the 

Initial Determination date in the ITC of “May 3, 2027.”  Paper 20, at 1.  Thus, 

unsurprisingly, on March 4th, Samsung did not serve any invalidity contentions in 

the ITC for the challenged patent, and Samsung expressly stipulated that it would 

not do so in the future so long as this IPR was not de-instituted, ensuring that this 

PGR would be a “true alternative” to the ITC proceeding.  In addition, neither 

Samsung, Netlist, nor any respondent has proposed any claim constructions in the 

ITC for the challenged patent, consistent with the IPR, see Pet. 29, thus mooting 

Netlist’s speculation about the possibility of “inconsistent claim constructions” in 
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the ITC, DR Req. 8. 

Netlist argues that Samsung’s “stipulation is untimely and should not be 

considered,” DR Req. 6, yet it was Netlist that raised the stipulation in its request 

for Director Review, not Samsung.  In any event, the stipulation is not untimely 

because as explained above it was in response to the March 4th deadline to respond 

to Netlist’s interrogatory in the ITC concerning invalidity, and the stipulation 

merely explained why Samsung was not providing any invalidity contentions in the 

ITC (consistent with what Samsung had already explained in its pre-institution 

briefing). 

Netlist argues that Samsung’s stipulation not to pursue invalidity in the ITC 

“is illusory because it covers only the Samsung entities involved in the dispute 

with Netlist (i.e., SEC, SEA, and SSI) but does not bind the other respondents at 

the ITC, Google and Super Micro.”  DR Req. 6. 

But as explained above, Netlist has waived any arguments concerning 

Google and Super Micro:  Netlist’s suit against Google and Super Micro was filed 

back in September, see EX2015, 17–18 (¶¶28–34), but Netlist never mentioned 

Google or Super Micro in any of its discretionary denial briefs filed in November 

and December, see Paper 6 at 14–16; Paper 16 at 3–4, thus waiving such 

arguments for purposes of Director review as explained above.  Furthermore, 

Google and Super Micro responded to the ITC complaint on February 3rd (before 
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the institution decision on February 18th), but Netlist again never raised any 

arguments about Google or Super Micro.  It is improper for Netlist to wait to see 

the results of the institution decision, and then to request a second bite at the apple 

simply because it is disappointed with the results of its first bite. 

In any event, Netlist’s argument is entirely speculative — the ITC action is 

at its earliest stages, so it is speculative the extent to which other respondents may 

actually pursue invalidity arguments as the ITC action progresses — and Netlist’s 

belated argument does not support discretionary denial, since Samsung does not 

control Google or Super Micro, and it was Netlist’s decision to complicate the ITC 

action by naming Google and Super Micro as respondents, not Samsung’s 

decision.  See, e.g., Innolux Corp. v. Phenix Longhorn LLC, IPR2025-00043, Paper 

10, at 12 (PTAB May 15, 2025) (finding that petitioner’s Sotera stipulation 

supported the conclusion that “the facts underlying [Fintiv factor 4] weigh against 

exercising our discretion to deny institution,” despite the patent owner’s argument 

that “other defendants are not subject to Petitioner’s stipulation or bound to this 

proceeding’s results”); Samsung Elecs. Co. v. One-E-Way, Inc., IPR2025-01540, 

Paper 10, at 2 (PTAB Jan. 27, 2026) (Director decision not to discretionarily deny 

institution, despite the argument by the patent owner in Paper 6 at 14 that 

“Petitioner’s expected Sotera stipulation does not mitigate issues of duplication of 

efforts because it is not binding on Petitioner’s co-defendants in the related 
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litigation,” and consistent with the argument by the petitioner in Paper 9 at 6–7 that 

“there is no set deadline for stipulations” and “this factor favors institution even if 

other defendants are not bound [by the stipulation]”); Samsung Elecs. Co. v. Wilus 

Inst. of Standards & Tech. Inc., IPR2025-01165, Paper 11, at 2 (PTAB Nov. 20, 

2025) (Director decision not to discretionarily deny institution, despite the 

argument by the patent owner in Paper 6 at 13 that the petitioner’s Sotera 

stipulation “does not prevent the same references from being raised in the Co-

Pending Litigation by another Defendant,” and consistent with the argument by the 

petitioner in Paper 8 at 18 that it would be “unreasonable and unsupported by 

PTAB precedent” to expect a petitioner to “control co-defendants’ actions”). 

C. The Director has already considered, and rejected, Netlist’s 
argument that “Netlist has strong settled expectations in the ’731 
patent” (DR Req. 8–10) 

Netlist is incorrect that it has “strong settled expectations in the ’731 patent.”  

DR Req. 8–10.  This is the same argument that the Director has already considered 

and rejected.  See Paper 6 at 7–10; Paper 11 at 3–9; Paper 16 at 4; Paper 17, at 4; 

Paper 19, at 2; Paper 21, at 2.  There has been no change in the facts or the law 

since the institution decision on February 18th, and thus Netlist’s arguments are 

incorrect for the same reasons provided before, which are summarized here: 

The only party with settled expectations is Samsung, not Netlist, especially 

in light of the Examiner’s egregious material errors during prosecution.  The 
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Examiner completely failed to search the prior art for the key limitation in the ’731 

patent — an “impedance matching” circuit in limitations [1.e.2] and [1.f.2] — 

because he repeatedly only searched for the misspelled word “impedence,” and he 

never searched the classes specifically devoted to “impedance matching” circuits.  

See Paper 11, at 3–4.  The Examiner also erred by searching only for “ranks” 

without also searching for “banks,” which was another term under the relevant 

JEDEC standards used to refer to the same thing as “ranks.”  Id. at 4–5.  As a result 

of these searching errors, the Examiner never found the key references in the 

Petition that clearly invalidate all claims (Dour and Ellsberry), and instead he 

allowed the claims without a single rejection.  Id. 

Netlist now argues that the Examiner’s errors above are “irrelevant because 

Samsung does not allege that either reference [in the Petition, Ellsberry and Dour] 

teaches [1.e.2] and [1.f.2].”  DR Req. 9–10.  Netlist is incorrect, because the 

Petition asserts that Dour is material to both [1.e.2] and [1.f.2].  See Pet. 68–69 

(arguing for [1.e.2] that “Dour’s ‘on die termination circuit’ which ‘may be 

programmed,’ EX1018, Abstract” teaches the claim limitation “at least one 

programmable impedance matching circuit” (emphasis added)); Pet. 74 (arguing 

for [1.f.2] that “Dour’s ‘programmable on die termination circuit’ implemented in 

Ellsberry’s ‘bidirectional signal drivers 402 & 404’” teaches [1.f.2]). 

Samsung’s extensive “settled expectations” also weigh against discretionary 
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denial.  Paper 11, at 6–7.  Four years ago, after the ’731 patent issued, Netlist 

accused Samsung’s products of infringing a different patent (the ’918 patent), 

which Samsung invalidated with a Final Written Decision in IPR2022-00996.  Id.  

Now Netlist is asserting the ’731 patent against the same products that were at 

issue in Netlist’s lawsuit four years ago, upsetting Samsung’s “settled 

expectations” with respect to its products.  Id.  Furthermore, Samsung’s successful 

challenge to the related ’339 patent — resulting in extensive factual findings 

estopping Netlist with respect to virtually every claim limitation in the ’731 patent 

— also created “settled expectations” for Samsung and weighs against 

discretionary denial here.  Id. at 7–9. 

Netlist relies extensively on previous licenses to try to show “settled 

expectations” in the ’731 patent, but the fact is that Netlist put the ’731 patent “in a 

drawer” soon after it issued in 2018.  Id. at 11–13.  The reason why is clear: the 

Board repeatedly found related patents invalid in 2018, 2019, 2023, and 2024, 

creating an expectation that the ’731 patent would also be invalidated if it were 

ever asserted.  Id.  So Netlist never did, until now, despite years and years of 

litigation against Samsung involving many other patents. 

III. CONCLUSION 

Netlist’s Request for Director Review (Paper 26) should be denied. 
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