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Pursuant to the procedural schedule in this Investigation (Order No. 34), the Commission
Investigative Staff (“Staff”’) hereby submits its initial Posthearing Brief on the statutory public
interest factors and remedy. See Commission Investigative Staff’s Notice of Partial Participation,
EDIS Doc No. 820163.

I1. The Private Parties

A. Complainant Ericsson

Complainant Telefonaktiebolaget LM Ericsson (“Ericsson”) is a Swedish corporation
with a principal place of business in Stockholm, Sweden. CPHB at 6-7.

B. Respondents Lenovo

The Respondents are Lenovo (United States) Inc., Lenovo (Shanghai) Electronics
Technology Co. Ltd., Lenovo Beijing, Ltd., Lenovo PC HK Limited, and Lenovo Information
Products (Shenzhen) Co.. RPHB at 8.

III.  Public Interest

A. Statutory Factors

1. Legal standard

Section 337 defines a two-stage process for the Commission to act upon a complaint.
The Commission first “determines, as a result of an investigation under this section” whether
“there is a violation of this section.” See 19 U.S.C. § 1337(d)(1). If the Commission determines a
violation has occurred, the Commission “shall direct that the articles concerned . . . be excluded
from entry into the United States unless after considering the effect of such exclusion” on the
four public interest factors the Commission determines a remedy should not issue. Certain
Magnetic Tape Cartridges and Components Thereof, Inv. No. 337-TA-1058, Comm. Op. at 67
(Apr. 9, 2019) (emphasis added; original emphasis omitted). Those four public interest factors

are: (1) the public health and welfare; (2) the competitive conditions in the United States



economy; (3) the production of like or directly competitive articles in the United States; and (4)
the United States consumers. Id.

“The public interest favors the protection of U.S. intellectual property rights by excluding
infringing imports.” Certain Magnetic Data Storage Tapes and Cartridges Containing the Same
(11), Inv. No. 337-TA-1076, Comm. Op. at 64 (June 20, 2019) (citing Certain Two-Handle
Centerset Faucets & Escutcheons, & Components Thereof Inc., No. 337-TA-422, Comm. Op. at
9 (July 21, 2000). The Commission must weigh the effects of the four public interest factors
against the strong public interest in the protection of U.S. intellectual property rights by
excluding infringing products. E.g., Certain Two-Handle Centerset Faucets and Escutcheons,
and Components Thereof, Inv. No. 337-TA-422, Comm’n Op. at 9, USITC Pub. No. 3332 (Jul.
2000).

When the circumstances of a particular investigation require, the Commission has
tailored its relief in light of the statutory public interest factors. See, e.g., Spansion, Inc. v. U.S.
Int’l Trade Comm’n, 629 F.3d 1331, 1360 (Fed. Cir. 2010) (discussing historical application of
the public interest factors); Certain Microfluidic Devices, Inv. No. 337-TA-1068, Comm. Op. at
1, 22-48, 53-54 (Jan. 10, 2020) (analyzing the public interest, discussing applicable precedent,
and ultimately issuing a tailored LEO and a tailored CDO); Certain Road Milling Machines &
Components Thereof, Inv. No. 337-TA-1067, Comm. Op. at 32-33 (July 18, 2019) (exempting
service parts), Certain Personal Data, Inv. No. 337-TA-710, Comm. Op. at 83 (Dec. 29, 2011)
(delaying the effective date of an exclusion order based on competitive conditions in the U.S.
economy); Certain Baseband Processor Chips and Chipsets, Transmitter and Receiver (Radio)
Chips, Power Control Chips, and Products Containing Same, Including Cellular Telephone

Handsets, Inv. No. 337-TA-543, Comm. Op. 148-54 (June 19, 2007) (grandfathering certain



existing mobile telephone models from the scope of the exclusion order); Certain Automated
Mechanical Transmission Systems for Medium-Duty and Heavy-Duty Trucks, and Components
Thereof, Inv. No. 337-TA-503, Comm. Op. at 5 (May 9, 2005) (exempting from the scope of the
exclusion order replacement parts for existing truck transmissions); Certain Sortation Systems,
Parts Thereof, and Products Containing Same, Inv. No. 337-TA-460, Comm. Op. at 18-20 (Feb.
19, 2003) (exempting from the scope of the exclusion order replacement parts for a UPS hub
facility).

There have been very few instances when public interest considerations have prevented
the Commission from issuing a remedy. See, e.g., Certain Automatic Crankpin Grinders, Inv.
No. 337-TA-60, Comm. Det. & Order at 2, USITC Pub. No. 1022 (1979) (overriding national
policy in increasing supply of fuel-efficient automobiles; domestic industry unable to supply
U.S. demand); Certain Inclined Field Acceleration Tubes, Inv. No. 337-TA-67, Comm. Op. at
21-31, USITC Pub. No. 1119 (1980) (overriding public interest in continuing basic atomic
research with imported acceleration tubes deemed to be of higher quality than domestic product);
Certain Fluidized Supporting Apparatus, Inv. No. 337-TA-182/188, Comm. Op. at 23-25,
USITC Pub. No. 1667 (1984) (relief denied where products provide benefits unavailable from
any other device or method and domestic producer could not meet demand for hospital beds for
burn patients).

In the three instances where the Commission has found a public interest impact
significant enough to deny relief, “the exclusion order was denied because inadequate supply
within the United States—by both the patentee and domestic licensees—meant that an exclusion
order would deprive the public of products necessary for some important health or welfare

need.” Spansion, Inc. v. U.S. Int’l Trade Comm’n, 629 F.3d 1331, 1360 (Fed. Cir. 2010).



The statute does not place the burden on any party to an investigation of proving that a
public interest concern precludes a remedy or requires tailoring of a remedy. Certain
Microfluidic Devices, Inv. No. 337-TA-1068, Comm’n Op. at 29 (Jan. 10, 2020) (EDIS Doc. ID
698855). Moreover, the purpose of a public interest analysis is not to determine whether any of
the parties is a bad actor, or whether a party’s actions have harmed the public as a matter of
equity. Spansion, 629 F.3d at 1359 (“The scope of the public interest factors recited in Section
337 is a matter of statutory interpretation not necessarily informed by the same principles of
equity relevant to the grant of permanent injunctive relief under 35 U.S.C. § 283.”); see also
Certain Hybrid Vehicles and Components Thereof, Inv. No. 337-TA-688, Ltr. from ALJ Essex to
Counsel of Record (Jan. 15, 2010) (EDIS Doc. No. 417576).

As explained below, the undisputed evidence shows that the personal computer market is
highly competitive with many players. Therefore, any remedial orders are unlikely to have a
lasting effect on competitive conditions in the U.S. and U.S. consumers. Further, the Staff is of
the view that Lenovo’s alleged harms are of the type that have been recognized by the
Commission as being insufficient to deny remedial orders.

B. Scope of Accused Products

As an initial matter, the Staff notes that the Asserted Patents are directed to HEVC (aka
H.265) video technology enabled by certain chipsets and/or the Windows HEVC extension
within Lenovo’s imported personal computers (“PC”). See CPHB at 8 (identifying the scope of
Accused Products as Lenovo PC products listed in Appendix A to the importation stipulation)
(citing JX-0018C); Hearing Tr. (Xiong) at 312:13-314:15 (identifying Accused Products as

laptops, desktops, and chromebooks having at least HEVC decoder).



The parties appear to agree that Lenovo’s tablets and mobile phone products are not at
issue in this investigation, and the evidence shows that HEVC decoding capability is available on
non-accused PCs, tablets and mobile phones. See e.g. Hearing Tr. (Xiong) 318:22-319:10
(listing Apple and Samsung products as domestic industry products).

Thus, while this investigation is specific to HEVC technology, no party appears to allege
that the public’s access to HEVC technology will be materially affected by the exclusion of

Lenovo PCs. See e.g. Hearing Tr. (Davies) 1233:22-1234:2. Instead, the public interest briefing



is directed to the availability of Lenovo PCs in general. As explained below, the evidence does
not show that the Lenovo PCs that would be subject to exclusion (i.e. Appendix A) include
features or functionality for which there are no suitable available alternatives. See e.g. Hearing
Tr. (Davies) 1223:17-24 (no evidence of custom GPUs in Lenovo PCs); id. at 1239:10-20 (Mr.
Davies not recalling any unique functionality on Lenovo laptops that form the basis of his public
interest opinions).'

C. Analysis of the Statutory Factors

The evidence does not show that the statutory public interest factors outweigh the
public’s interest in enforcing intellectual property rights. More specifically, while Lenovo
contends that Ericsson’s requested remedial orders would have a negative effect under each of
the four public interest factors (RPHB at 231-246), the evidence shows there is a sufficient
supply of suitable alternatives that will remain on the market, especially given that Lenovo does
not have the highest market share at any price tier.

Moreover, Lenovo has not identified any unique functionality in Lenovo PCs that
materially effects the public’s interest in Lenovo PCs as opposed to any of the suitable
alternative PCs. Lenovo itself stated to the Commission in another investigation that PC
products “are not the types of products that have raised concerns by the Commission about
public health, safety, or welfare, such as health-related products (e.g. medical devices,
pharmaceuticals, vaccines, etc.) a national energy crisis, or national security interests.” CX-

5843.0006-7.

! To the extent a PC model within Appendix A may have features that are unique to Lenovo, in
the Staff’s view, there is insufficient evidence to distinguish the subset of models and the effect
on the public interest factors if such unique products are excluded.
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Lastly, Lenovo’s expert opined that a carve-out for warranty and repair would mitigate
the harm to the public interest. Hearing Tr. (Davis) at 1202:21-1203:2. Thus, where the Staff
supports a carve-out for warranty and repair of products sold during the presidential review
period, this public interest factor further favors issuance of the proposed tailored remedial orders.

For at least the reasons listed above, the evidence does not show that remedial orders will
have a lasting effect on competitive conditions in the U.S. and U.S. consumers that precludes the
Commission from issuing its statutorily authorized remedial orders. Lenovo’s alleged harms are
of the type that have been recognized by the Commission as being insufficient to deny remedial
orders. Certain Light-Based Physiological Measurement Devices and Components Thereof; Inv.
No. 337-TA-1276 (Violation), Comm’n Op. at 110-118 (Nov. 4, 2023) (“Light-Based
Physiological Measurement Devices™).

Thus, the evidence does not show that the public interest factors outweigh the protection

of U.S. intellectual property rights by excluding infringing imports. E.g., Certain Two-Handle
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Centerset Faucets and Escutcheons, and Components Thereof, Inv. No. 337-TA-422, Comm’n
Op. at 9, USITC Pub. No. 3332 (Jul. 2000).

D. Public Health and Welfare

The Commission has repeatedly found that sufficient alternative products support a
finding that “the public health and welfare factor does not weigh against issuing a remedy.”
Certain Tobacco Heating Articles, Inv. No. 337-TA-1199, Recommended Determination at 64 (May
14, 2021) (EDIS Doc. ID 742491). In this investigation there does not appear to be any public
health or welfare needs that are dependent on a feature that is only available in the Lenovo PCs.
Light-Based Physiological Measurement Devices at 90 (“the Commission considers the scope of
‘reasonable substitutes’ to include substitutes that offer a wide range of health, safety, and
wellness features, including those that allow consumers to measure blood oxygen levels and that
can record ECGs, although a single device need not have the capability to measure both oxygen
levels and record ECGs.”).

At the evidentiary hearing Respondent’s expert, Mr. Davies, did not explain why the
healthcare or educational sectors specifically require Lenovo PCs, as compared to other available
PCs. Hearing Tr. (Davies) at 1216:19-1217:18. Instead, Mr. Davies opined that these sectors
require functionality generally available on personal computers. /d. (“The current situation is the
healthcare sector is enormously dependent on personal computers for healthcare operations.”);
id. (“the education sector tends to have a requirement for personal computers that are of
moderate power, good enough, that are laptops, and which are both robust and contain specific
software bundles that the school district can exercise control over because of the various
nefarious things you can expect students to try and do with computers.”).

Likewise, while alleging that the remedial orders would harm the availability of Al
capable computers, Respondents’ expert, Mr. Davies, admitted that he did not perform a

12



quantitative analysis of where Lenovo PCs fall within its broader category Al compatible
computers. Compare id. at 1220 5-6 (“In the medium term, you would remove an early mover
and leader in Al-capable computers”) with id. at (1236:1-5) (stating he has not done a
quantitative analysis of where Lenovo falls in the Al-compatible computers category).
Respondents’ expert’s testimony regarding the public interest factors was often too
generalized or too disassociated from any unique aspects of Lenovo PCs to sufficiently support

finding that the public health factor outweighs the issuance of relief in this investigation.

Hearing Tr. (Davies) at 1238:6-11.

13



Hearing Tr. 1239:2-20.

1. Suitable Alternatives

The evidence also shows that an abundance of suitable substitutes (e.g. non-infringing
PCs, tablets, and mobile devices) are available for use by public health and welfare providers in
lieu of Lenovo PCs.

Because Respondents have not demonstrated that Lenovo PCs have functionality that is
not available in other devices, the universe of suitable substitutes for the purposes of the public
interest analysis should encompass all non-infringing PCs, tablets, and/or mobile devices - of
which Lenovo PCs is only a small share. See, e.g., Certain Magnetic Data Storage Tapes and
Cartridges Containing the Same (II), Inv. No. 337-TA-1076, Comm. Op. at 66 (June 20, 2019)
(looking to the “total data storage market” and finding that the accused magnetic tape products
“account for only a small share of the total data storage market and continue to face steep

14



competition from hard disk drives and memory technologies.”); Certain Magnetic Data Storage
Tapes and Cartridges Containing the Same, Inv. No. 337-TA-1012, Comm. Op. at 143-144
(Apr. 2, 2018) (stating that “while Sony insists the relevant market should be narrowed to LTO-7
tapes, its own witness admitted that all storage media directly compete with Sony’s LTO-7
tapes”).

In the Staff’s view, Respondents’ narrowing of “suitable alternatives” to exclude Apple
products was not based on a meaningful assessment of functionality. Instead, Respondents’
expert, Mr. Davies, stated “I focused primarily on the impact on the Windows personal computer
marketplace because that’s where [the exclusion of Lenovo PCs] will be felt by for the most
strongly.” Hearing Tr. (Davies) 1205:21-1206:1. Thus, there is insufficient support for
Respondents’ narrowing to only Windows PCs. Where Apple products are included among the
suitable alternatives, the public interest harms suggested by Respondent are even less.

Nonetheless, if the scope of suitable alternatives were limited to Windows PCs, the
evidence with respect to Lenovo’s Windows market share also shows that there are sufficient
alternatives on the market. Lenovo is not a primary supplier for any price range of PCs and only

has 18% of the Windows PC market share in the US (calculated by units).
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Different PC Manufacturers Serve Different Price Segments
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RDX 0002.5 (highlighting added); RDX-0002.9 (showing Window PCs market share).

Thus, in the Staff’s view, the evidence shows that the full scope of suitable alternatives
was not factored into the alleged harms to the healthcare industry or educational consumers by
Lenovo, and moreover, the alleged harms are largely speculative or disassociated from Lenovo’s

PC’s functionalities. In investigations with similar allegations of speculative harms that might
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occur the future, “the Commission [found] that any alleged harm related to the public health and
welfare is too speculative to rise a public interest concern.” Light-Based Physiological
Measurement Devices at 90. Accordingly, the harm to the public interest and welfare does not
outweigh the public’s interest in enforcing intellectual property rights, and any harms can be
substantially alleviated by the proposed warranty carveout.

E. Effect on Competitive Conditions in the U.S. Economy

In assessing competitive conditions in the U.S. economy, the relevant inquiry is whether
there are “reasonable substitutes for the devices subject to the exclusion order in terms of
features, price points, and other pertinent factors.” Certain Electronic Digital Media Devices and
Components Thereof, Inv. No. 337-TA-796, Comm’n Op. at 120 (Sept. 6, 2013). As discussed
above, the evidence shows that there is a sufficient supply of reasonable substitutes for the
Lenovo PCs subject to exclusion. For example, the charts provided by Lenovo’s own expert
show that Lenovo’s market share is not dominant in any PC category, i.e. only 18% of Windows
PC market. See RDX-0002.9.

Moreover, as discussed above, the scope of suitable alternatives extends beyond PCs with
the Windows operating system, and also includes PCs with other operating systems, tablets and
mobile devices. Thus, the abundance of alternative products in this investigation is consistent
with the Commission’s prior findings that the harm to competitive conditions does not outweigh
the public’s interest in enforcing intellectual property rights.

The Commission finds, consistent with its holding in Wearable Electronic

Devices, that its remedial orders in this investigation will not have any adverse

impact on competitive conditions in the United States economy. See Wearable

Elec. Devices, Inv. No. 337-TA-1266, Comm’n Op. at 79—80. As was the case in

that investigation, here there are also numerous suitable alternatives to the

excluded Apple Watches (as discussed above in relation to the public health and

welfare public interest factor and below as to the United States consumers public
interest factor).
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Light-Based Physiological Measurement Devices at 113.
While exclusion of the Lenovo PCs may in the short term affect the choices available to

the US economy, it is unlikely that the impact would have a lasting effect.

RDX-0002.9. Therefore, the Staff is of the view that the remedial orders would not have a
significant adverse effect on competitive conditions in the United States. Certain Road
Construction Machines and Components Thereof, Inv. No. 337-TA-1088, Comm’n Op. at 55-56,
EDIS Doc. ID 681394 (Jul. 15, 2019) (The Commission has found that where there are
“alternative suppliers” with “the capability to replace the infringing products,” remedial orders
“would not present any potential adverse effect on the competitive conditions in the United
States economy.”).?

F. Production of Like or Directly Competitive Articles in the United States

The evidence does not show that the requested remedial orders will have a significant

adverse effect on the production of like or directly competitive articles in the United States.

2 While Respondents also argue under this heading that an exclusion order would “inflict
significant injury to the public by undermining standardization™ in the Staff’s view, this
generalized and speculative alleged injury is also insufficient.
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More specifically, the evidence neither shows that the Lenovo PCs, nor any directly competitive
articles, are manufactured in the United States. See Hearing Tr. (Davies) 1225:8-11 (“I don't
know the specific details of which personal computers they're assembling in the United States.”).

Thus, based on the numerous alternative products, and the lack of information regarding
production in the United States, this factor does not outweigh the public’s interest in enforcing
intellectual property rights. Light-Based Physiological Measurement Devices at 113 (“Apple
does not specify how many jobs are particularly related to the infringing Apple Watches, as
opposed to non-infringing Apple Watches (such as the Apple Watch SE) or researching and
developing future non-infringing models, or supporting versions of the Apple Watch earlier than
the Apple Watch Series 6), Apple Watch accessories (such as watch bands), or other Apple
products beyond the Apple Watch altogether.”).

G. Effect on United States Consumers

The evidence does not show that the requested remedial orders will have a significant
adverse effect on United States consumers. As discussed above, there are numerous competitive
alternatives to the Accused Products available today in the United States. In any event, the
consumer surplus harms raised by Respondents consist of the higher prices, reduced choices, or

repair concerns.

19



RDX-002.19. However, alleged harms in the form of reduced choices and higher prices have
previously been found to be insufficient to deny remedial orders. Moreover, as mentioned
above, the Staff supports a warranty exception for products purchased before the Presidential
Review Period, which would further mitigate the alleged consumer harms.

First, constriction on consumer choice is an insufficient basis for denying an exclusion
order. Certain Personal Data and Mobile Communications Devices and Related Software, Inv.
No. 337-TA-710, Comm. Op. at 69 (Dec. 29, 2011) (stating that that “the right to exclude under
a patent, 35 U.S.C. § 154, is the right to exclude a competitor’s products; such exclusion
necessarily affects consumer choice. Accordingly, the mere constriction of choice cannot be a
sufficient basis for denying the issuance of an exclusion order.””). The Commission held that
“[c]ertain consumers’ preference for an infringing alternative is irrelevant to our consideration of
the public interest.” Certain Erasable Programmable Read-Only Memories, Components
Thereof, Products Containing Such Memories, and Processes for Making Such Memories, and
Processes for Making Such Memories, Inv. No. 337-TA-277, Comm’n Op. at 137, USITC Pub.

No. 2196 (May 1989).
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Second, regarding the “price effect,” Respondents argue that the remedial order would
result in higher prices. However, here again, the Commission has found that an increase in
pricing does not preclude issuance of remedial orders. See Certain Automotive Parts, Inv. No.
337-TA-557 Commn’ Op. at 12 (July 5, 2007) (citing Certain Crystalline Cefadroxil
Monohydrate, Inv. No. 337-TA-293 (January 1990), Comm’n Opinion at 6, finding that the
public interest does not require low drug prices).

Lastly, with a warranty exception, the alleged harms regarding repair or replacement are
mitigated where the remedial orders incorporate the proposed carveout.

Therefore, the Staff submits that the public interest factors do not warrant denying the
issuance of remedial orders.

H. RAND Related Arguments

By statute, the Commission has the authority to issue a remedy if it finds a violation of
Section 337 and is obligated to do so unless the specific facts in an investigation demonstrate
that the particular remedy sought would conflict with one or more of the statutory public interest
factors. See 19 U.S.C. § 1337(d)(1) (“If the Commission determines, as a result of an
investigation under this section, that there is a violation of this section, it shall direct that the
articles concerned . . . be excluded from entry into the United States, unless, after considering
[the statutory public interest factors] it finds that such articles should not be excluded from
entry.”);? Spansion, 629 F.3d at 1358 (“By statute, the Commission is required to issue an
exclusion order upon the finding of a Section 337 violation absent a finding that the effects of

one of the statutorily-enumerated public interest factors counsel otherwise”).

3 The Staff notes that the Commission is a “creature of statute and must find authority for its
actions in its enabling statute.” Kyocera v. International Trade Comm 'n, 545 F.3d 1340, 1355
(Fed. Cir. 2008).
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RAND itself is not a public interest factor. See, e.g., Certain LTE- and 3G-Compliant
Cellular Commcn’s Devices, Inv. No. 337-TA-1138, Recommendation on the Public Interest,
Remedy, and Bond at 2, EDIS Doc. ID 708095 (Apr. 3, 2020) (stating that assessment of a
FRAND violation “is not one of the public interest factor considerations and would not preclude
the Commission from issuing a remedy.”). And, with respect to the statutory public interest
factors, as described above, the evidence is not expected to show that the public interest factors
bar the remedy sought in this instance for the above-identified reasons. Supra.

In this investigation, the Staff is frankly uncertain, based on Lenovo’s briefing, where the
alleged breach of any RAND obligations (if they even exist) by Ericsson fits. In other words,
Respondents present a very cursory argument that the breach of the RAND obligations may be
an affirmative defense (see RPHB at 202-203), but the substance of the RAND issues are not
briefed as an affirmative defense. In the Staff’s view, to the extent the RAND arguments are an
affirmative defense, they should have been briefed according to the elements of an affirmative
defense, which would require inter alia that Lenovo demonstrate a breach of a contractual
obligation made by Ericsson to the ITU for which Lenovo is a third-party beneficiary that may
enforce such contract. Compare with Telefonaktiebolaget LM Ericsson v. Lenovo (United
States), Inc., Case No. 24-1515 at (October 24, 2024) (Fed Cir 2024) (“Ericsson ETSI
Opinion ”)(both parties were members of the same Standard Setting Organization and agreed the
contract terms could be enforced against each other). As addressed below, Lenovo’s briefing to
date does not address the underlying breach of contract/enforcement issues in its prehearing
brief.

Neither are Lenovo’s RAND arguments briefed as part of the public interest analysis and

the four statutory public interest factors. To the extent the RAND arguments are purely made
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under the public interest analysis, then Lenovo should have explicitly briefed them within the
context of the four statutory public interest facts. c.f. EDIS Doc. No. 811906, Notice of
Institution of Investigation (“provide the Commission with findings of fact and a recommended
determination on this issue, which shall be limited to the statutory public interest factors set forth
in 19 U.S.C. 1337(d)(1), (f)(1), (g)(1)”). But in the Staff’s view, Lenovo did not do that.

Instead, Lenovo appears to have treated the RAND arguments as some unknown hybrid between
an affirmative defense and a Section 337 public interest issue. And for the reasons described
further below, this approach has fatal flaws that do not preclude issuance of a remedy based on
infringement of the Asserted Patents in this investigation.

The Commission’s public interest analysis does not extend to “bad actor” arguments
presented outside the context of the statutory public interest factors. Certain Vaporizer Devices,
Inv. No. 337-TA-1368, ID at 192 (August 23, 2024) (EDIS Doc. No. 832493). The Federal
Circuit has found that there are limits to the Commission’s public interest considerations:
“Spansion's argument that the term ‘public welfare’ is so ‘broad and inclusive’ that Congress
must have intended it to include the traditional equitable principles reflected in the eBay standard
is unpersuasive when viewed in the context of Section 337.” Spansion, 629 F.3d at 1358 1359.

Nonetheless, to the extent the RAND allegations are within the scope of this investigation
and/or the delegation of the public interest factors, Respondents have the burden of proof of
showing a violation of a RAND obligation relating to the Asserted Patents in this investigation.
19 C.F.R. § 210.37 (The proponent of any factual proposition shall be required to sustain the
burden of proof with respect thereto.”).

1. Lenovo’s Arguments and Evidence Need to Show a Breach of
Contract for the Standard Setting Organization Relevant to this

Investigation
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For Lenovo to succeed under the RAND theory, Lenovo needs to demonstrate a breach of
a written contractual obligation that Ericsson made to the standard setting organization

applicable to this investigation (i.e. ITU governing HEVC), and that such breach outweighs the

Commission’s obligation to issue a remedial order. More specifically, Lenovo has the burden of
showing: (1) that a RAND obligation exists with regard to the Asserted Patents (i.e. scope of any
applicable RAND obligation for HEVC); (2) that Ericsson has failed to satisfy the applicable
RAND obligation; and (3) that under these circumstances, imposing exclusionary relief would be
contrary to the public interest.

While the Ericson ETSI Opinion interprets the contractual obligations to which members
of the ETSI standard setting organization are subject for licensing ETSI standard essential
patents, the contractual obligations in this investigation are limited to those set by the ITU
regarding HEVC technology. See e.g Ericson ETSI Opinion at 20 (“we conclude that a party that
has made an ETSI FRAND commitment must have complied with the commitment’s obligation
to negotiate in good faith over a license to its SEPs before it pursues injunctive relief based on
those SEPs.”). Thus, in the Staff’s view, the Federal Circuit’s Ericsson ETSI Opinion does not
fill the evidentiary gaps in this investigation, such as. 1) interpreting the contractual obligations
under the ITU policy relevant to the Asserted Patents; i1) how/whether the ITU obligations can
be enforced by non-members, iii) how/whether the obligations under the ITU policy apply to
violations of Section 337.

Even with the Federal Circuit’s Ericsson ETSI Opinion, there is no blanket rule that an
exclusion order may not issue where the Complainant is alleged to violate a RAND obligation
under the ITU patent policy. Instead, the record evidence shows that the committee drafting the

ITU patent policy considered and rejected proposals that would limit the right to seek injunctive
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relief for standard essential patents (i.e. “we couldn’t find a consensus in the IPR Ad Hoc
Group”). Hearing Tr. (Raes) 649:20-650:19; id. at 669:5-22 (“Since those proposals have not
been adopted, they can't be imposed by the policy and the rules of the ITU.”). Accordingly, a
showing that the Asserted Patent may be subject to a RAND obligation under the ITU Patent
policy alone is not sufficient to deny relief under Section 337.

Instead, Respondents must prove the scope of Complainants’ RAND obligations under
the ITU Policy, including proving that such obligations reach the Asserted Patents and the
Respondents in this investigation. Certain Mobile Electronic Devices, Including Wireless
Communication Devices, Portable Music and Data Processing Devices, and Tablet Computers,
Inv. No. 337-TA-794, Disapproval of the U.S. International Trade Commission’s Determination
at 3 (August 3, 2013) (“794 USTR Disapproval”) (“whether public interest considerations
counsel against a particular exclusion order depend against the specific circumstances at issue”);
id. at n. 3 (“An exclusion order may still be an appropriate remedy in some circumstances, such
as ...outside the scope of the patent holder’s commitment to license on FRAND terms™)*; id. at 3
(“parties develop a comprehensive factual record related to these issues...including information
on the standard-essential nature of the patent at issue™); Certain Mobile Electronic Devices,
Including Wireless Communication Devices, Portable Music and Data Processing Devices, and
Tablet Computers, Inv. No. 337-TA-794, Comm’n Op. at 48, 62 (June 4, 2013) (public version
July 5, 2013). “Because the right asserted not only derives from the contract, but is defined by
the contractual obligation of good faith, any attempt to assess liability here inevitably will

involve contract interpretation.” Allis-Chalmers Corp. v. Lueck, 471 U.S. 202, 218 (1985).

* The Patent Policy underlying the disapproval letter has since been withdrawn.
https://www.justice.gov/opa/pr/justice-department-us-patent-and-trademark-office-and-national-
institute-standards-and
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Respondents’ Prehearing Brief simply assumed that Ericsson (e.g. the entity at large) is
subject to a RAND obligation, but offered no explanation of how that obligation is rooted in the
written ITU Patent Policy or declaration. Likewise, Lenovo’s briefing does not explain what
ITU’s obligation attaches for any particular Asserted Patent. See RPR at 204, 206. For these
reasons, Respondents should be found to have waived any argument that the ITU Patent Policy’s
RAND obligation is applicable to each of the Asserted Patents in this investigation and/or was
then violated by Ericsson in this investigation. See Ground Rule 9.2 (““Any contentions not set
forth in detail as required herein shall be deemed abandoned or withdrawn™).

In short, because Respondents have not addressed the applicability of the Ericsson’s
obligations based on the contractual language for the HEVC standard, the evidence supports
finding that an exclusion order is an appropriate remedy in this investigation.

2. The Evidence Does Not Show that a RAND Obligation Applies to the
Asserted Patents

As mentioned above, the public interest analysis pertaining to an alleged RAND violation
first requires a showing that a RAND obligation exists with respect to the Asserted Patents. This
analysis was not set forth in Respondents’ prehearing brief and should be deemed waived. Thus,
the Staff’s view of the evidence is that Respondents have not met its burden of proof on this
threshold issue.

a) The Asserted Patents Are Not Subject to ETSI’s RAND
Obligations

The parties agree that any allegations regarding violations of the obligations under the
ETSI standard setting organization need not be reached because the Asserted Patents do not
pertain to the ETSI standard. 794 USTR Disapproval at n. 3 (“An exclusion order may still be an
appropriate remedy in some circumstances, such as ...outside the scope of the patent holder’s

commitment to license on FRAND terms”); id. at 3 (“develop a comprehensive factual record
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related to these issues...including information on the standard-essential nature of the patent at
issue”).

b) There is Insufficient Evidence to find that the Asserted Patents
Trigger the Obligations of the HEVC Declaration

(1) Insufficient Analysis that the Asserted Patents Are
“Essential” Per the Signed the HEVC Declaration

In a prior investigation relating to a standard setting organization and public interest
FRAND allegation, the Commission overturned the portion of the ID that adopted the private
parties’ statement that asserted patents were “standard essential” without analysis of the
definitions and obligations of the standard setting organization. Certain Memory Modules and
Components Thereof, Inv. No. 337-TA-1089, Comm’n Op. 28-29 (Nov. 14, 2017). While the
private parties in that investigation “admitted” that the patents were essential to the JEDEC
standard, the Commission noted “at no point in their essentiality analyses did Netlist or SK hynix
identify a specific patent claim or a specific JEDEC standard, let alone explain why the
mandatory portions of that standard necessarily require the infringement of that patent claim.
Accordingly, the Commission finds that neither the 907 patent nor the *623 patent are standard
essential based on the lack of evidence regarding essentiality.” /d. The Commission also noted
that a finding of infringement does not necessarily equate to a finding of essentiality. Id.

Here, the same threshold analysis regarding the claims of the Asserted Patents and the
standard setting organization’s definitions of “essential” is missing. More specifically, Ericsson

signed the following declaration in 2013:
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RX-1450 (cited by Respondents as Ericsson’s “commitment”).

As seen above, there is an express definition of “Patent.” As opposed to including an
analysis that the asserted claims of the Asserted Patents satisfy the definition of “Patent” in the
HEVC Licensing Declaration, Lenovo’s Prehearing Brief appears to assume the definition is
met. RX-1450; RPHB at 206-207 (arguing that obligation applies for “HEVC SEP” without

explaining the scope of the term).> As explained below, in the Staff’s view, the record evidence

5> The HEVC “Common Patent Policy” does not specify any obligations other than for a patent
holder to file a declaration. RX-0640. Thus, at most, the declaration would be controlling. Id. at
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is insufficient to find that each of the Asserted Patents meet the definition of “Patent” that is
required as a predicate to applying a contractual obligation.

The HEVC Licensing Declaration defines “Patents” as “solely to the extent that any such
claims are essential to the implementation of the same above [standard section].” RX-1450.
Respondents did not present evidence at the hearing to identify which claims of the Asserted
Patents meet this definition.

At the evidentiary hearing, Lenovo questioned Complainants’ technical expert regarding
“essentiality” by asking high level questions such as: “You believe compliance with the H.265
standard will necessarily translate into infringement of the claims you went through, correct?”
Hearing Tr. (Xiong) 465:1-4. While Dr. Xiong answered this question in the affirmative, in the
Staff’s view (to the extent this argument is not found waived), the high-level testimony was not
specific enough to show that all asserted claims of any Asserted Patents meet the definition of
“essential.”

Moreover, in subsequent the questioning by Lenovo’s counsel, Dr. Xiong retracted his
opinion that certain of the accused HEVC complaint chipsets infringe certain claims. Hearing
Tr. (Xiong) at 525:16-526:17 (retracting opinion that Intel’s HEVC compliant chipsets practice a
claim limitation and stating “Your Honor, the Intel code, I didn’t see the Foll list. So you could
say Intel’s hardware alone doesn’t infringe.”). Thus, Respondents’ (i) lack of specificity
regarding whether each of the Asserted Patents meet the definition of “Essential,” paired with (ii)

Complainants’ expert’s concession that some HEVC Complaint chipsets do not infringe certain

1 (expressly stating that “additional provisions, conditions, or any other exclusion clauses” may
not be added to the declaration form).
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claims, shows that the record evidence is insufficient to find that the Asserted Patents are all
“essential” per the ITU Patent Policy’s definition.
In addition, the HEVC standard has several versions, and Complainants’ infringement

analysis appears to be performed using the version effective in 2019°:

See e.g. CDX-0015C.17 (citing to CX-3462 version of HEVC Standard). At the hearing, an
expert on the ITU Patent Policy explained “so at one time a patent pay be potentially essential.
The next version, it may not be any more. And the reverse is true.” Hearing Tr. (Raes) 665:16-
24. Thus, in the Staff’s view, the citations to the 2019 version of the HEVC standard to show

infringement do not conclusively show that the definition of “essential” as required by the ITU

® The version of H.265 in 2013 (the time the declaration was signed) has been superseded at least
10 times. See https://www.itu.int/ITU-T/recommendations/rec.aspx?rec=13904 (listing various
versions of the H.265 standards). Likewise, the ITU declaration does not appear address the
prospective or retroactive application of the “essentiality” definition. Compare with CX-
3370.001 (ETSI policy states that obligations extend to technology “to the extent that the IPR(s)
are or become, and remain ESSENTIAL”).

30



Patent policy is met. Thus, even when considering the infringement evidence, there is
insufficient evidence to show the relationship between the asserted claims of the Asserted
Patents and the current version of the HEVC standard.

As the Commission has previously found, a mutual agreement between the private parties
to consider the Asserted Patents “standard essential” is not evidence that they are indeed standard
essential. Certain Memory Modules and Components Thereof, Inv. No. 337-TA-1089, Comm’n
Op. at 28-29. Here, the lack of an analysis of the terms of the HEVC declaration in relation to
the Asserted Patents, as well as the various versions of the HEVC standard, precludes finding
that the Asserted Patents are subject to a RAND obligation, and the remedial order should issue.

2) Insufficient Analysis that the “Reciprocity” Condition in
the Signed the HEVC Declaration has been Met

Another deficiency regarding Lenovo’s analysis of the scope of the alleged RAND
obligation is the reciprocity condition in the HEVC declaration. RX-1450 at 2. The declaration
that Respondents cite as imposing a RAND requirement expressly conditions Ericsson’s
obligations on “Reciprocity” — which is a specifically defined term in the HEVC declaration. /d.
Respondents’ pre-hearing brief does not address the fact that Ericsson’s obligations are
conditional. Likewise, Respondents do not analyze the definition of Reciprocity as written in the
signed HEVC declaration, nor does it explain whether/why the condition is satisfied by the
Asserted Patents for the purposes of this investigation. RPHB at 206-207; c.f. id. at n. 26
(discussing reciprocity requirements for the ETSI Standard Setting Organization).” Thus,
Respondents have not shown that the contractual language has been satisfied for the alleged

RAND obligation to apply.

7 See also RX-0071C (Deposition of Respondents’ expert Djavaherian regarding ETSI
Reciprocity) 126:21-127:9)(“I’1l give you FRAND if you give me FRAND...I’ve got essentials,
and you have essentials.”).
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To the extent Lenovo has not waived these issues, the evidence does not show that
Ericsson’s conditional obligations apply to the issues in this investigation. RX-1450 at 2
(“Patent Holder’s willingness to license is conditioned on Reciprocity for the above document.”)
(emphasis in original). The definition of Reciprocity states that “Patent Holder shall only be

required to license any prospective licensee if such prospective licensee will commit to license

its Patent(s) for implementation of the same [relevant Recommendation / Deliverable] Free of

Charge or under reasonable terms and conditions.” Id. (emphasis added).
Complainants’ expert explained the Reciprocity condition selected in Ericsson’s

declaration as follows:

Hearing Tr. (Raes) at 666:14-21. According to the plain language of the ITU declaration,
Ericsson’s RAND obligation is conditioned to situations where the prospective licensee will
reciprocate by licensing its own HEVC essential patents on RAND terms.

Here, the record shows that Lenovo, the prospective licensee, does not have any HEVC
essential patents. Hearing Tr. (Djavaherian) 1113:1-14. Thus, the evidence does not show that
the plain language of the contractual “Reciprocity” condition is met where Lenovo is the
prospective licensee.

Respondents’ expert, Mr. Djavaherian, originally opined that the expressly selected

“Reciprocity” condition in the ITU declaration is only applicable when the potential licensee has
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HEVC essential patents. Hearing Tr. (Djavaherian) 1111:4-11123. In other words,
Respondents’ expert argues that the Reciprocity condition can be ignored where the prospective
licensee does not have HEVC Patents. However, on cross-examination, Mr. Djavaherian
conceded that the ITU declaration does not address the applicability of the “Reciprocity”
condition where the prospective licensee does not have HEVC patents. Id. at 1137:19-1138:1.
Thus, in the Staff’s view, the record does not support a finding that the “Reciprocity” condition
expressly selected by Ericsson is satisfied where Lenovo is the prospective licensee. And, to the
extent it is not waived, Respondents’ contractual interpretation is insufficient to find that the
RAND obligation applies without satisfaction of the expressly selected condition. /d. (“shall
only be required to license any prospective licensee...”).

In sum, the deficiencies identified above preclude finding that a RAND obligation exists
for the Asserted Patents, and that they apply to the parties in this investigation. In the Staff’s
view, no further analysis regarding the licensing history is required before issuing a remedial
order. 794 USTR Disapproval at n. 3 (“An exclusion order may still be an appropriate remedy in
some circumstances, such as ...outside the scope of the patent holder’s commitment to license on
FRAND terms”); id. at 3 (“develop a comprehensive factual record related to these
issues...including information on the standard-essential nature of the patent at issue”™).

To the extent a RAND obligation may exist, however, an analysis is provided below.

c) The Evidence Shows that the HEVC Obligation Merely Requires
an Obligation to Negotiate

The ITU Common Patent Policy states that “[t]he patent holder is willing to negotiate
licenses with other parties on a non-discriminatory basis on reasonable terms and conditions.
Such negotiations are left to the parties concerned and are performed outside ITU-T / ITU-R /

ISO/IEC.” RX-0648 (Common Patent Policy for ITU-T / ITU-R / ISO / IEC (October 28,
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2014) at 1; See also Certain Wireless Devices with 3G Capabilities and Components Thereof,
Inv. No. 337-TA-800, Initial Determination at 421 (June 28, 2013) (“As stated in the ITU policy,
this means the patent owner is ‘willing to negotiate’ licenses for the use of Essential patents.”).

Notably, Respondents do not appear to dispute that the extent of the obligation under the
ITU policy is that Ericsson engage in good faith negotiations towards a license. RPHB at 204
(“that commitment requires Ericsson to engage in good faith negotiations towards entering into a
RAND-compliant license); Hearing Tr. (Djavaherian) 1123:1-18 (““its participants promise to be
willing to negotiate licenses on RAND terms.”). Thus, it appears undisputed that the only
obligation at issue in this investigation is, at most, an obligation to engage in good faith
negotiations towards a license.

Moreover, the ITU’s obligation to negotiate in good faith does not go so far as to require
specific licensing terms or consummation of a license. The Common Patent Policy expressly
states that “[s]uch negotiations are left to the parties and are performed outside ITU-T / ITU-R /
ISO/IEC.” RX-0648. A “good faith” determination must consider the overall course of
negotiations, including all of the offers and counter-offers made. See Microsoft Corp. v.
Motorola, Inc., Case No. C10-1823-JLR, Dkt. No. 681, Findings of Fact & Conclusions of Law,
2013 WL 2111217 at *2 (W.D. Wash., Apr. 25, 2013) (“[I]nitial offers do not have to be on
RAND terms so long as a RAND license eventually issues.”); Wireless Communication Devices,
Comm’n Op. at 62 (“[S]atisfaction of the obligation flowing from a FRAND declaration is not
measured by a specific offer, ‘be it an initial offer or an offer during a back-and-forth

299

negotiation.’”). Because the evidence shows negotiations (regardless of the values offered
therein) have occurred as between Ericsson and Lenovo, in the Staff’s view, the [ITU RAND

requirement is satisfied.
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While Lenovo argues that seeking relief at the ITC concurrent to licensing negotiations
does not constitute “good faith negotiations,” it is unclear whether the ITU patent policy supports
this interpretation of the ITU’s RAND obligation. As discussed above, the drafters of the ITU
Patent policy considered, but did not adopt, prohibitions on injunctive relief. Thus, the evidence
does not show that Ericsson was under a contractual obligation not to seek injunctive relief
when it signed the ITU declaration. Thus, the Staff does not agree that Ericsson’s initiation of a
Section 337 investigation represents a breach of Ericsson’s compliance with the ITU’s RAND
obligations.

Moreover, the record evidence shows that Ericsson proposed binding arbitrationbefore
the initiation of the Section 337 investigation. See e.g. Hearing Tr. (Djavaherian) 1135:3-10.
Likewise, Ericsson engaged in discussions regarding an NDA before licensing negotiations with

Lenovo dating back to 2021.
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See e.g. CDX-0048C-0019 (listing trial exhibits and dates of communications between Ericsson
and Lenovo pre-dating filing of the complaint).

Thus, the evidence shows efforts by Ericsson (i.e. arbitration and NDA proposals) ito
reaching a resolution before the filing of the Complaint in this investigation. With respect to
Ericsson’s arbitration proposal, the evidence appears to show that Lenovo did not respond to
Ericsson’s proposal within the requested time-period. Hearing Tr. (Peterson) 111:3-9.

Accordingly, in light of the past and continuing negotiations between the parties, the
evidence does not show that the public interest — including RAND concerns —outweighs the
issuance of remedial orders.

IV. Remedy and Bonding

A. Limited Exclusion Order

Ericsson has asked the Commission to issue a permanent limited exclusion order pursuant
to 19 U.S.C. § 1337(d)(2), excluding from entry into the United States Lenovo’s products that
infringe one or more asserted claims of the Asserted Patents. See CPHB at 249.

Section 337(d)(2) provides that if a violation of section 337 is found, the Commission shall issue
a limited exclusion order directed to the articles of named respondents to the investigation,
unless special circumstances exist that justify the imposition of a general exclusion order.

19 U.S.C. § 1337(d)(2); see Kyocera Wireless Corp. v. International Trade Comm’n, 545 F.3d
1340 (Fed. Cir. 2008). Accordingly, a limited exclusion order is appropriate in this investigation
if a violation of section 337 is found.

Lenovo requests a six-month delay to alleviate supply chain concerns and/or integrate its
redesign products into the supply chain. RPHB at 247. In the Staff’s view, the evidence does
not show that a six-month delay is necessary. Instead, the arguments are largely speculative.
Thus, the Staff does not support Lenovo’s requested tailoring.

36


curti
Highlight

curti
Highlight


Lenovo also requests a carveout to provide warranty-based maintenance and service for
the accused products. RPHB at 247. Lenovo appears to offer warranties that may extend for up
to five years. See e.g. RX-0406. Moreover, as discussed with respect to the public interest
factors, a carve-out for service, repair and replacement parts serves to mitigate harms to existing
users in the public health and welfare sectors. Thus, the Staff believes that a carve out for
warranty-based maintenance and service of products purchased through the Presidential Review
Period is supported. See, e.g., Certain Mobile Devices, Associated Software, and Components
Thereof, Inv. No. 337-TA-744, Comm’n. Op. at 22 (June 5, 2012) (“[T]he Commission has
recognized that the public interest weighs in favor of permitting the importation of service,
repair, and replacement parts for accused articles that were purchased prior to the issuance of a
remedial order, where necessary to prevent disruptions to the domestic business operations of
innocent third parties and consumers.”); See Certain Fitness Devices, Streaming Components
Thereof, and Systems Containing the Same, 337-TA-1265, Comm’n Notice at 3 (May 5, 2023)
(reconsidering and modifying remedial orders to extend the service and repair exemption to
cover infringing articles sold during the Presidential Review period).

Furthermore, the Staff believes that a standard certification provision is appropriate,
particularly if the exclusion order includes the requested service, warranty, repair, and
replacement products exception. See, e.g., Certain Digital Televisions & Certain Prods.
Containing Same & Methods of Using Same, Inv. No. 337-TA-617, Comm. Op. at 11-12 (Apr.
23, 2009). In addition, the Commission now includes a certification provision in every exclusion
order because it is something that “CBP typically requests.” Certain Road Construction
Machines & Components Thereof, Inv. No. 337-TA-1088, Comm. Op. at 50 (July 15, 2019);

Certain Composite Aerogel Insulation Materials and Methods for Manufacturing the Same, Inv.
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No. 337-TA-1003, Comm’n Op. at 62 (Feb. 22, 2018) (explaining that complainant’s request to
depart from standard certification provision was “contrary to the Commission’s standard practice
for the past several years to include certification provisions in exclusion orders to aid CBP”).

B. Cease and Desist Orders

Ericsson has requested a cease and desist order pursuant to 19 U.S.C. § 1337(f)(1).
CPHB at 249. Lenovo does not dispute that it maintains commercially significant inventory.
See JX-00016 (Importation and Inventory stipulation). As of March 11, 2024, it maintained a
U.S. inventory of approximately $19.2 million in value. CX-5389C. In the Staff’s view, the
evidence shows that the level of inventory is “significant in absolute terms[.]” See, e.g., Certain
Flash Memory Circuits and Products Containing Same, Inv. No. 337-TA-382, USITC Pub.
No. 3046, Comm’n Op. at 25 (July 1997) (““Samsung’s inventory nonetheless remains
commercially significant in absolute terms, which is sufficient to justify issuance of a cease and

desist order”). Thus, the cease and desist order is supported.

Dated: November 19, 2024
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Monisha Deka, Investigative Attorney
OFFICE OF UNFAIR IMPORT INVESTIGATIONS
U.S. International Trade Commission
500 E. Street, S.W., Suite 401
Washington, D.C. 20436
(202) 205-3180

38



Certificate of Service
Investigation 337-TA-1387

I, Monisha Deka, hereby certify that on November 25, 2024 copies of the foregoing Public
Version Staff’s Initial Post-hearing Brief were served on parties as indicated below:

Secretary to the Commission Electronic Filing
U.S. International Trade Commission
500 E Street, S.W.

Washington, D.C. 20436

The Honorable Monica Bhattacharyya One (1) copy by Electronic Mail
Administrative Law Judge

U. S. International Trade Commission
500 E Street, SW

Washington, DC 20436

Email: Bhattacharyya337@usitc.gov

COUNSEL FOR COMPLAINANT
TELEFONAKTIEBOLAGET LM
ERICSSON

Adam D. Swain One (1) copy by Electronic Mail
Alston & Bird LLP

950 F Street NW Washington, DC 20004
EricssonLenovo@alston.com,;
Ericsson_Lenovo ITC@mckoolsmith.com

COUNSEL FOR RESPONDENTS LENOVO
(UNITED STATES) INC.; LENOVO
(SHANGHAI) ELECTRONICS
TECHNOLOGY CO., LTD.; LENOVO
BEIJING CO., LIMITED.; LENOVO PC HK
LIMITED; AND LENOVO INFORMATION
PRODUCTS (SHENZHEN) CO., LTD.:

Thomas E. Garten One (1) copy by Electronic Mail
COVINGTON & BURLING LLP

Salesforce Tower 415

Mission Street San Francisco, CA 94105-2533
tgarten(@cov.com
Lenovo-1387-Cov(@cov.com

Todd M. Friedman, P.C.
Kirkland & FEllis LLP

39



601 Lexington Avenue New York, NY 10022
Lenovo_Ericsson 1387 Service@kirkland.com

Sudip Kundu

DTO Law 307

5th Avenue, 12th Floor New York, NY 1001
skundu@dtolaw.com

/s/Monisha Deka

Monisha Deka

Office of Unfair Import Investigations
U.S. International Trade Commission
500 E Street, S.W., Suite 401
Washington, DC 20436

(202) 205-3180

40






