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Ex Parte Appeal Statistics
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Pending appeals FY12 to FY24
(Sept. 30, 2012 – Jul. 31, 2024)
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Pendency of decided appeals
(May 2023 – Jul. 2023 compared to May 2024 – Jul. 2024)

Pendency is calculated as average months from Board receipt date to final decision.
Pendency is calculated for a three month period compared to the same period the previous year. 
*CRU (Central Reexamination Unit) decisions include ex parte reexams, inter partes reexam, supplemental 
examination review, and reissues from all technologies.
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Appeal intake in FY24
(Oct. 1, 2023 – Jul. 31, 2024)

*The Central Reexamination Unit includes ex parte reexams, inter partes reexams, supplemental examination reviews and 
reissues from all technologies.

52
613

753
27

239
224

335

382
606

301

*Central Reexamination Unit 3900
Business Method/Mechanical 3700
Business Method/Mechanical 3600

Design 2900
Electrical/Computer 2800
Electrical/Computer 2600
Electrical/Computer 2400

Electrical/Computer 2100
Chemical 1700

Bio/Pharma 1600
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Appeal outcomes in FY24
(Oct. 1, 2023 – Jul. 31, 2024) 

Affirmed
60.4%

Affirmed-in-Part
7.9%

Reversed
30.7%

Administrative and 
Panel Remands

0.4%

Dismissed
0.7%



July 2024

PTAB Trial Statistics



Petitions filed by trial type 
(FY24 through July: Oct. 1, 2023 to Jul. 31, 2024)

Trial types include Inter Partes Review (IPR) and Post Grant Review (PGR).

IPR
1,012
97% PGR

33
3%

1,045
Total
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Electrical/Computer
716
69%

Mechanical & 
Business Method

239
23%

Chemical
25
2%

Bio/Pharma
63
6%

Design
2

0%

1,045
Total

Petitions filed by technology
(FY24 through July: Oct. 1, 2023 to Jul. 31, 2024)
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3 7 4 5 1 2 1 3 2 3 6 5 5

87 91

71
85 91 94

118

83

121

97 103
115

105

(33 PGRs in FY24)

(1,012 IPRs in FY24)

Jul Aug Sep Oct Nov Dec Jan Feb Mar Apr May Jun Jul

IPR

Petitions filed by month
(July 2024 and Prior 12 Months: Jul. 1, 2023 to Jul. 31, 2024)

PGR
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648 702 769 752
607512 504 398 375 286

56%
58%

66% 67% 68%

FY20 FY21 FY22 FY23 FY24 YTD

Instituted
Denied

Institution rates by petition
(FY20 to FY24 through July: Oct. 1, 2019 to Jul. 31, 2024)

by Petition
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567 645 661 648
538

320 338 295 258 197

64% 66%
69%

72% 73%

FY20 FY21 FY22 FY23 FY24 YTD

Instituted
Denied

Institution rates by patent
(FY20 to FY24 through July: Oct. 1, 2019 to Jul. 31, 2024)

by Patent
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Institution rates by technology
(FY24 through July: Oct. 1, 2023 to Jul. 31, 2024)

Institution rate for each technology is calculated by dividing petitions instituted by 
decisions on institution (i.e., petitions instituted plus petitions denied). The outcomes 
of decisions on institution responsive to requests for rehearing are excluded.

65% (127 of 194)

69% (424 of 612)

0% (0 of 1)

45% (9 of 20)

71% (47 of 66)

Mechanical &
Business Method

Electrical/Computer

Design

Chemical

Bio/Pharma
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Settlements
(FY20 to FY24 through July: Oct. 1, 2019 to Jul. 31, 2024)

Settlement rate is calculated by dividing total settlements by concluded proceedings in each 
fiscal year (i.e., denied institution, settled, dismissed, requested adverse judgment, and final 
written decision), excluding joined cases.

Settlement Rate

Settlements
Post-

Institution
Pre-

Institution 163
273

174 189 124

146

192

165 213
188

22%

32%

27%
30% 30%

309

465

339
402

312

FY20 FY21 FY22 FY23 FY24 YTD



Supreme Court and IP over the decade 

PTAB changes based on feedback and experience



Supreme Court select patent cases 
timeline
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Cuozzo Speed Techs., LLC v. Lee
Decided June 20, 2016

• Holds that under 35 U.S.C. § 314(d) IPR institution 
decisions may not be reviewed on appeal (unless a 
constitutional question; agency acting outside of 
statutory limits).

• Holds that Congress left the decision on which claim 
construction standard to use to the expertise of the 
USPTO (upholding USPTO decision to use BRI standard 
in claim construction).
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SAS Institute Inc. v. Iancu
Decided April 24, 2018

• The Court finds that the USPTO must “issue a 
final written decision with respect to the 
patentability of [every] patent claim challenged 
by the petitioner.” 35 U. S. C. § 318(a). 

• PTAB either institutes on all challenges raised in 
a petition or does not institute at all.
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United States v. Arthrex
Decided June 21, 2021

• Holds that APJs can function as inferior officers so long as the 
Director “may review final PTAB decisions and, upon review, may 
issue decisions himself on behalf of the Board.” 

• States “that 35 U.S.C. § 6(c) is unenforceable as applied to the 
Director insofar as it prevents the Director from reviewing the 
decisions of the PTAB on his own.”  Instead, the Director may 
unilaterally “engage in such review and reach [the Director’s] own 
decision.” 

• The USPTO implemented the procedure for Director review, 
consistent with the Arthrex decision. 



Timeline: changes in rules and 
practice
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Effective Date: 
November 13, 2018

21

Claim construction final rule

• Amended rules 37 C.F.R. §§ 42.100(b), 42.200(b), and 42.300(b) 
– In Cuozzo, the Supreme Court endorsed the Office’s ability to choose an 

approach to claim construction for AIA proceedings. (“ [The appropriate 
claim construction standard for AIA proceedings] is a question that 
Congress left to the particular expertise of the Patent Office.”).

– Final rule replaced the BRI standard with the same claim construction 
standard used in federal courts and ITC proceedings, both of which follow 
Phillips v. AWH Corp.

• 83 FR 51340 (October 11, 2018).



Effective Date: 
July 12, 2024

Final Rule on Pre-Issuance Internal Circulation 
and Review of Decisions Within PTAB

• USPTO added new rules 37 C.F.R. §§ 43.1-43.6, which provide:

– Prior to issuance of a decision by a PTAB panel, the Director, Deputy Director, and Commissioners 
for Patents and Trademarks shall not communicate, directly or through intermediaries, with any 
member of the panel regarding the decision.

– Similarly, no Management Judge or an officer or employee of the Office external to the Board 
shall initiate communication, directly or through intermediaries, with any member of a panel 
regarding a decision prior to issuance.

– Any individual panel member may optionally request that one or more PTAB Management 
Judges or an officer or employee of the Office external to the Board provide input on a decision 
prior to issuance. 

• It is within the sole discretion of the panel to adopt any edits, suggestions, or feedback. 

• 89 FR 49808 (June 12, 2024).
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Standard Operating Procedure 1
Effective Date: 
June 12, 2024

• Update to SOP1

– Revises and clarifies paneling guidelines for assigning cases to judges

– Consistent with new rules 37 C.F.R. §§ 43.1-43.6

– Consistent with current practice, does not include any procedure for panel 
expansion

– Addresses paneling matters related to Director Review

– Aligns with Board’s commitment to meet all statutory deadlines while 
ensuring reasonable workloads
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Standard Operating Procedure 4
Effective Date: 

October 5, 2023

• New SOP4

– Replaced the prior interim process for PTAB decision circulation and 
internal PTAB review

– Describes pre-issuance optional decision review and post-issuances 
decision review

– Formalized in final rule, 89 FR 49808 (June 12, 2024).
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Final Rule on Motions to Amend

• USPTO amends rules to: 
– Make the motion to amend pilot program permanent, including 

• Issuance of preliminary guidance

• Option for filing a revised motion to amend

– Revise rules on burdens of persuasion 
• Preponderance of the evidence standard applies to any new ground of 

unpatentability raised by the Board
• Board may consider all evidence of record in the proceeding, including 

evidence identified in a USPTO prior art search

• 89 FR 76091 (Sept. 18, 2024).

Effective date: 
October 18, 2024



Notice of Proposed Rulemaking on expanding 
opportunities to practice before the PTAB in 
AIA proceedings

Deadline to 
comment closed: 

May 21, 2024• USPTO proposed to amend rules to: 
– Allow non-registered practitioners who are 

recognized pro hac vice to serve as lead counsel
– Excuse requirement to designate back-up counsel for good cause
– Provide a streamlined alternative procedure for pro hac vice recognition

– Clarify duties of counsel recognized pro hac vice

• 89 FR 13017 (Feb. 21, 2024).
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Deadline to 
comment closed: 
June 17, 2024

Notice of Proposed Rulemaking 
on Director Review

• Govern Director Review of PTAB decisions
– Provide that parties to an AIA proceeding may request Director Review of:

• Any decision on institution,

• Any final written decision, or 

• Any decision granting rehearing of such a decision, or any other decision concluding a 
proceeding brought under 35 U.S.C. §§ 135, 311, or 321 

– Address timing and format of requests for Director Review
– Provide that Director may initiate review sua sponte

• 89 FR 26807 (Apr. 16, 2024).
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Notice of Proposed Rulemaking for briefing discretionary denial 
issues, and rules for 325(d) considerations, instituting parallel and 
serial petitions, and termination due to settlement agreement

Deadline to 
comment closed: 
June 18, 2024• Proposed rules

– Enhance and build on existing precedent and guidance PTAB uses in exercising 
discretion to institute inter partes and post-grant reviews for:
• serial petitions

• parallel petitions, and 

• petitions implicating the same or substantially the same art or arguments previously 
presented to the Office under 35 U.S.C. 325(d)

– Provide separate briefing process for discretionary institution arguments

– Align procedures for termination of proceedings pre- and post-institution

• 89 FR 28693 (Apr. 19, 2024).
28



Director Review
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Director Review

United States v. Arthrex, Inc., 141 S. Ct. 1970, 1986 (2021):  The Director “may 
review final PTAB decisions and, upon review, may issue decisions [herself] on 
behalf of the Board.” 

Current interim Director Review process:

• A party may request Director Review of:
‒ A decision on institution, 
‒ A final written decision, or 
‒ A decision granting a request for rehearing of either of the above.

• A party may request Director Review or rehearing by the Board, but not 
both.

• The Director can initiate Director Review sua sponte.



27, 6%

350, 83%

6, 1%

2, 1%

22, 5% 16, 4%

Requests

Granted (27) Denied (350) Withdrawn (6) Delegated (2) Pending (22) Dismissed (non-compliant) (16)

Director Review: Statistics
(through September 15, 2024)

407 compliant requests:
• 156 requests from 

Final Written 
Decisions

• 133 requests from 
Decisions on 
Institution

• 118 limited 
remands post-
Arthrex

27

20

16

Grants

Party Requests (27)

Sua Sponte (20)

POP Conversions (16)
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PTAB outreach
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PTAB outreach: Virtual programs

• Boardside Chat webinars
– Series addresses best practices before the Board and answers 

attendees questions
– www.uspto.gov/patents/ptab/ptab-boardside-chats 

• Inventor Hour webinars 
– Series covering PTAB proceeding basics for independent inventors 

and those new to PTAB practice
– www.uspto.gov/about-us/events/inventor-hour-events 

http://www.uspto.gov/patents/ptab/ptab-boardside-chats
https://www.uspto.gov/about-us/events/inventor-hour-events
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PTAB outreach: 
Nationwide in-person programs
• PTAB and TTAB Stadium Tours 

– Educational sessions and live PTAB ex parte appeal and trial proceedings and 
TTAB opposition proceedings at law schools

– PTAB and TTAB visited the North Carolina Central University School of Law (an 
HBCU) 

– PTAB and TTAB recently visited Southern University School of Law (an HBCU) in 
Baton Rouge, Louisiana

– PTAB and TTAB will visit Florida A&M School of Law (an HBCU) in Orlando, 
Florida in the fall

– www.uspto.gov/patents/ptab/ptabttab-stadium-tour 

http://www.uspto.gov/patents/ptab/ptabttab-stadium-tour
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PTAB outreach: 
Nationwide in-person programs
• PTAB Ex Parte Appeals Roadshows

– Educational sessions sharing best practices for how to succeed in an ex parte appeals 
proceeding

• Tips for more efficiently filing an appeal brief and making more persuasive written 
arguments

• Mock oral argument before a judge panel

• Gain behind-the-scenes perspectives about what PTAB judges expect and have seen in 
winning appeals 

– Fireside chat with a PTAB executive leader

– PTAB has visited Los Angeles, Austin, Atlanta, Indianapolis, Philadelphia, and more cities 
coming this fall 

– www.uspto.gov/patents/ptab/ex-parte-appeal-roadshows

https://www.uspto.gov/patents/ptab/ex-parte-appeal-roadshows
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PTAB outreach: 
Development opportunities
• PTAB LEAP

– Provides training and oral advocacy opportunities for less experienced advocates in 
proceedings before the Patent Trial and Appeal Board (PTAB).

– LEAP mock argument trilogy (May 2024)

– LEAP to Chambers (June 2024 in Detroit)
– www.uspto.gov/patents/ptab/leap

• PTAB Moot Court 
– Provides law school students a unique opportunity to develop written and oral 

advocacy skills in the context of an America Invents Act (AIA) trial proceeding.

– www.uspto.gov/patents/ptab/moot-court-competition

http://www.uspto.gov/patents/ptab/leap
https://www.uspto.gov/patents/ptab/moot-court-competition
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PTAB outreach: Legal assistance

• PTAB Pro Bono Program
– Matches under-resourced inventors with volunteer patent professionals for 

the purpose of providing free legal assistance in proceedings before the 
PTAB.  Currently open to ex parte appeals.

– www.uspto.gov/PTABprobono 

• PTAB Education Clinic
– Provides free education to members of the public who have questions about 

proceedings at the PTAB
– www.uspto.gov/patents/ptab/education-clinic

http://www.uspto.gov/PTABprobono
http://www.uspto.gov/patents/ptab/education-clinic
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