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Agenda: the 2nd revision of the German Patent Act
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1 No more injunction gap?

Farewell to automatic injunctions? 

US-style protection of Trade Secrets in Patent Litigation?

time

1st revision 2009German Patent Act 1981 2nd revision 2021
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The end of the injunction gap?



The (notorious) German bifurcated system
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What‘s new?
Section 82 German Patent Act
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Section 82 German Patent Act 
(1) The Federal Patent Court shall serve the action immediately on the defendant and invite 

him to comment on it within one month.
(2) If the defendant does not submit comments in due time, a decision on the action may be 

taken immediately without oral proceedings and each fact claimed by the claimant 
assumed to be proven.

(3) 1If the defendant objects in due time, the Patent Court shall notify the plaintiff of the 
objection. 2The defendant may submit its answer to the action within two 
months after service of the action. 3The judge may, on request, extend the time 
limit by up to one month if the defendant shows substantial grounds for doing so. 
[…]

(4) 1The judge shall fix a date for the oral proceedings as early as possible. 2With 
the consent of the parties, the court may abstain from oral proceedings. 3Paragraph 2 
remains unaffected.

Entry into force August 18, 2021



What’s new?
Section 83 German Patent Act
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Section 83 German Patent Act

(1) 1In the proceedings for revocation of the patent […] the Federal Patent Court shall notify 

to the parties as early as possible those aspects which will presumably be of particular 

significance for the decision. 2This notice shall be given within six months after 

service of the action. 3If a patent infringement case is pending, the notice shall 

also be sent officially to the other court. 4The Federal Patent Court may set a time 

limit for the parties to submit a final written statement in preparation of the 

notice pursuant sentence 1. […] 6Parties' comments received after the expiry of 

this time limit need not be taken into account by the Federal Patent Court. 

Entry into force May 1st, 2022
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Farewell to automatic injunctions?



8

Section 139 German Patent Act 

(1) 1 In the event of the risk of recurrent infringement, the aggrieved party is entitled to 
assert claims for Cease and Desist against any person who uses a patented invention 
contrary to sections 9 to 13. 2This right may also be asserted in the event of the risk 
of a first-time infringement. 3This claim shall be excluded insofar (“soweit”) as 
the claim would lead to disproportionate hardship for the infringer or third 
parties not justified by the exclusive right due to the special circum-
stances of the individual case and the requirements of good faith. 4In this 
case, the aggrieved party shall be granted an appropriate monetary 
compensation. 5The claim for damages under paragraph 2 remains 
unaffected.

(2) […]

What‘s new?
Section 139 German Patent Act

Entry into force August 18, 2021



Criterions of Section 139 German Patent Act (new)
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Hierarchy of Defenses ?
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FRAND Defense

Compulsory License (Sec. 
24 German Patent Act)

Special circumstances / 
disproportional hardship
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US-style protection of Trade Secrets 
in German Patent Litigation?



Protection of secrets in patent litigation
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Section 145a

1In patent infringement proceedings, with the exception of inspection 
proceedings, and in compulsory licensing proceedings under Section 

81(1), first sentence, Sections 16 to 20 of the Act on the Protection of 
Trade Secrets of April 18, 2019 shall apply accordingly. 2All information 
introduced into the proceedings by the plaintiff and the defendant shall be 

deemed to be information in dispute within the meaning of Section 16 (1) of 
the Act for the Protection of Trade Secrets.

Entry into force August 18, 2021
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