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FIRST AMENDED COMPLAINT AND DEMAND FOR JURY TRIAL
COMES NOW Plaintiffs Automated Transactions, LLC (“ATL”) and David Barcelou
(“Mr. Barcelou”) with Complaint against Defendants American Bankers Association (“ABA”),
Credit Union National Association, Inc. (“CUNA”), Robert H. Stier, Jr. (“Mr. Stier”), Pierce
Atwood LLP (“Pierce Atwood”), Crain Communications, Inc. d/b/a Crain’s New York Business
(“Crain’s”), Charles von Simson (“Mr. von Simson”), W. John Funk (“Mr. Funk”), Gallagher,
Callahan & Gartrell, P.C. (“GCG”), Networld Alliance, LLC, Ralph E. Jocke (“Mr. Jocke”),
Walker & Jocke Co, LPA (“Walker & Jocke”), Mascoma Savings Bank (“Mascoma”), Stephen
F. Christy (“Mr. Christy”), and DOES 1-20 (“Doe Defendants”) (collectively, “Defendants”) and
shows the Court the following:
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INTRODUCTION
1.

This is a defamation case. Plaintiff Mr. Barcelou is a serial inventor who always

pursued businesses based on his inventions. His latest inventive and business efforts were
directed at Internet-based automated transaction machines (“ATM”). Mr. Barcelou’s ATMrelated efforts resulted in an extensive patent portfolio, which he intended to use to protect his
business efforts. Mr. Barcelou formed ATL as a business entity through which he could conduct
efforts related to exploiting his patents. When his business efforts were set back by the economic
aftermath of 9/11, he offered to license the patented technology to interested parties at reasonable
rates, litigated patent infringement cases where necessary, and defended his patents against
attacks in the United States Patent and Trademark Office, all at a great cost. Initially, Mr.
Barcelou’s efforts were successful and financially rewarding.

The Defendants, instead of

matching the Plaintiffs’ fair play by contesting the Plaintiffs’ patent portfolio in appropriate
forums, launched a malicious, defamatory smear campaign in the public that targeted the
Plaintiffs’ potential licensees.

The Defendants’ defamatory smear campaign worked.

It

irreparably damaged Mr. Barcelou’s and Plaintiff ATL’s reputation, the value of their patented
property and their licensing efforts.
PARTIES
2.

ATL is a limited liability company organized and existing under the laws of the

state of Delaware and is headquartered in New Hampshire, having its address and its principal
place of business at 25 Hillstead Road, Claremont, NH 03743.
3.

Mr. Barcelou is, and has been since its inception, the CEO and Manager of ATL.

Mr. Barcelou’s address is 25 Hillstead Road, Claremont, NH 03743. Mr. Barcelou has been a
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resident of New Hampshire since 2011 and has operated ATL from New Hampshire since that
time.
4.

ABA is a trade association for the U.S. banking industry based in Washington,

DC, and is registered to do business as a foreign nonprofit in the state of New Hampshire.
ABA’s membership comprises financial institutions.

ABA’s principal place of business is

located at 1120 Connecticut Avenue, N.W., Washington, DC 20036, and it has a registered agent
in New Hampshire at Lawyers Incorporating Service, 10 Ferry Street, Suite 313, Concord, NH
03301.
5.

CUNA is a trade association for U.S. Credit Unions, and its membership is made

up of state and regional credit union leagues, including the Cooperative Credit Union
Association, which represents credit unions in New Hampshire, Massachusetts, Delaware, and
Rhode Island. CUNA is organized and existing under the laws of the State of Wisconsin.
CUNA’s principal place of business is located at 5710 Mineral Point Road, Madison, WI 53705.
6.

Mr. Stier is an individual, who upon information and belief has an address at 9

Rock Crest Drive, Cape Elizabeth, ME 04107. Mr. Stier is a partner at the law firm Pierce
Atwood.
7.

Pierce Atwood is a limited liability partnership organized and existing under the

laws of the state of Maine, with a principal place of business at Merrills Warf, 254 Commercial
Street, Portland, ME 04101. Pierce Atwood is registered as a foreign limited liability partnership
to conduct business in the state of New Hampshire and has a registered agent in New Hampshire
of Scott E. Pueschel, Esq., 1 New Hampshire Avenue, S350, Portsmouth, NH 03801. Pierce
Atwood is a law firm, with a New Hampshire office located at 1 New Hampshire Avenue, S350,
Portsmouth, NH 03801.
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8.

Crain’s is a corporation organized and existing under the laws of the state of

Illinois, and it has a principal place of business at 1115 Gratiot Ave., Detroit, MI 48207-2732.
Crain’s is a corporation that publishes a variety of trade newspapers, including Crain’s New
York Business.
9.

Mr. von Simson is an individual who, upon information and belief, has an address

of 26 Linwood Ave., Buffalo, NY 14209. Mr. von Simson is a partner at the law firm Barclay
Damon, LLC.
10.

Mr. Funk is an individual who, upon information and belief, has an address of 513

Province Road, Gilmanton, NH 03237. Mr. Funk is a Shareholder-Director at the law firm
Gallagher, Callahan & Gartrell, P.C.
11.

GCG is a professional corporation organized and existing under the laws of the

state of New Hampshire and has a registered agent of Dodd S. Griffith, Esq., 214 North Main
Street, Concord, NH 03301. GCG is a law firm.
12.

Networld Alliance, LLC is a media group that publishes online content for

various industries and, upon information and belief, on ATMmarketplace.com.

Networld

Alliance, upon information and belief, is a limited liability company organized and existing
under the laws of the State of Kentucky, with a principal office at 13100 Eastpoint Park Blvd.,
Louisville, KY 40223. Networld Alliance is also referred to as ATMMarketplace.com herein.
13.

Mr. Jocke is an individual, who upon information and belief, resides at 523 E.

Friendship St., Medina, OH, 44256. Mr. Jocke is a principal at the law firm Walker & Jocke.
14.

Walker & Jocke is a legal professional association organized and existing under

the laws of the State of Ohio, with a principal address of 231 S. Broadway, Medina, OH 44256.
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15.

Mascoma is a federal savings association chartered and regulated by the Office of

the Comptroller of the Currency with a principal address of 67 North Park Street, Lebanon, NH
03766.
16.

Mr. Christy is an individual, who upon information and belief resides at 36

Jenkins Road, Lebanon, NH 03766. Mr. Christy was or is the President and CEO of Mascoma.
17.

Doe Defendants’ true names, addresses, and capacities are unknown to Plaintiffs,

and therefore they are sued under fictitious names. Plaintiffs will amend this Complaint to add
their true names and capacities when they become known.
JURISDICTION AND VENUE
18.

The Court has subject matter jurisdiction over this action pursuant to N.H. R.S.A.

19.

The Court has personal jurisdiction over ABA because it committed tortious acts

491:7.

in New Hampshire and is registered to do business in New Hampshire, thereby availing itself of
New Hampshire law and the benefit of conducting activities within the forum state.
20.

The Court has personal jurisdiction over CUNA because it committed tortious

acts in New Hampshire, and upon information and belief regularly conducts lobbying efforts and
other business in the State of New Hampshire, thereby availing itself of New Hampshire law and
the benefit of conducting activities within the forum state.
21.

The Court has personal jurisdiction over Mr. Stier because he committed tortious

acts in New Hampshire, and upon information and belief, he has appeared in court within the
State of New Hampshire and he has an ownership interest in a law firm with a New Hampshire
office, thereby benefitting from conducting activities within the forum state.
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22.

The Court has personal jurisdiction over Pierce Atwood because it committed

tortious acts in New Hampshire, is registered to do business in New Hampshire, and maintains a
New Hampshire office, thereby availing itself of New Hampshire law and the benefit of
conducting activities within the forum state.
23.

The Court has personal jurisdiction over Crain’s because it committed tortious

acts in New Hampshire and publishes print and online content for distribution in New
Hampshire, thereby availing itself of New Hampshire law and the benefit of conducting activities
within the forum state.
24.

The Court has personal jurisdiction over Mr. von Simson because he committed

tortious acts in New Hampshire.
25.

The Court has personal jurisdiction over Mr. Funk because he committed tortious

acts in New Hampshire and he is a resident of the State.
26.

The Court has personal jurisdiction over GCG because it committed tortious acts

in New Hampshire and is organized and existing under the laws of the State of New Hampshire.
27.

The Court has personal jurisdiction over Networld Alliance because it committed

tortious acts in New Hampshire, and upon information and belief regularly conducts lobbying
efforts and other business in the State of New Hampshire, thereby availing itself of New
Hampshire law and the benefit of conducting activities within the forum state.
28.

The Court has personal jurisdiction over ATMmarketplace.com because it

committed tortious acts in New Hampshire and publishes online content for distribution in New
Hampshire, thereby availing itself of New Hampshire law and the benefit of conducting activities
in the forum state.
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29.

The Court has personal jurisdiction over Mr. Jocke because he committed tortious

acts in New Hampshire.
30.

The Court has personal jurisdiction over Walker & Jocke because it committed

tortious acts in New Hampshire.
31.

The Court has personal jurisdiction over Mascoma because it committed tortious

acts in New Hampshire and its principal place of business is in New Hampshire, so it has availed
itself of New Hampshire law and the benefit of conducting activities within the forum state.
32.

The Court has personal jurisdiction over Mr. Christy because he committed

tortious acts in New Hampshire and is a resident of New Hampshire.
33.

The Court has personal jurisdiction over Doe Defendants because they committed

tortious actions in New Hampshire, and upon information and belief, they have otherwise availed
themselves of the benefit of conducting activities within the forum state or are residents of the
forum state.
34.

Further, New Hampshire has a strong interest in this litigation, as the tortious acts

caused injury in New Hampshire; having the case heard in New Hampshire provides the
Plaintiffs an effective and convenient forum to obtain relief; and the acts of the multiple
defendants are intertwined, such that interstate judicial efficiency is served by avoiding multiple
lawsuits.
35.

Venue is proper in this Court pursuant to N.H. R.S.A. 507:9 because the Plaintiffs

reside in Sullivan County.
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FACTUAL BACKGROUND
The Individual Inventor and Small Businessman Only Has the Patent System for
Protection
36.

All inventors, including the individual inventor, have a constitutionally authorized

right to have his or her inventions protected.
37.

Congressional power to grant patents is derived from Art. I, Sec. 8, Clause 8 of

the United States Constitution, the so-called Patent Clause.

Our founding fathers deemed

intellectual property rights so vitally important to the growth of the newly formed United States
of America that these rights were written into the Constitution. The Constitution authorized
Congress to create the patent system: "To promote the Progress of Science and useful Arts, by
securing for limited Times to Authors and Inventors . . . the exclusive Right to their respective
Writings and Discoveries."
38.

As James Madison stated in Federalist Paper No. 43, the usefulness of the

Congressional power to award both patents and copyrights "will scarcely be questioned."
Madison, Debates in the Federal Convention of 1787, at 512-13 (Hount and Scott ed. 1920).
Accordingly, Congress has been exercising its prerogative to grant patents since the enactment of
the first patent statute in 1790.
39.

The patent system provides patent owners with the right to exclude others from

making, using, and selling patented inventions in exchange for the early disclosure of their
inventions to the public.

This right to exclude afforded by the patent system is of vital

importance to individual inventors, small businesses, and their investors. This is because they
lack other significant resources that larger companies and organizations take for granted. For
example, they lack resources such as access to plentiful financing, an abundant supply of
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employees, and lobbying power. Individual inventors only have their individual talents and the
patent system to rely on.
40.

Historically, the Patent Act does not cater to special interests. Rather the Patent

Act as a whole has been a stable and cohesive statute, not relying on the market power of large
companies to foster their corporate power in the marketplace by using the financial powers of
their large existing businesses, to the detriment of the smaller inventors, entrepreneurs, or
businesses. Lobbyists, attorneys and others, however, have challenged the time-honored patent
system by denigrating the important patent rights of inventors, entrepreneurs, and small
businesses by preventing them from making, using, licensing and selling patented inventions. In
effect special interests represented by lawyers, associations, and lobbyists representing the
special interests of their clients and others they serve, have and are causing the Patent Act to
succumb to special interest needs of these powerful groups. Recently, large companies began a
multi-hundred-million-dollar attack on our time-honored patent system by trying to eliminate the
powerful patent property right to exclude others from making, using, and selling patented
inventions that they wanted only for themselves. These actions include, among other
things, using the news media, publications and other forms of communications to denigrate the
property rights of the patent owner and holder.
41.

The results of this attack have been detrimental to many inventors, entrepreneurs

and smaller companies.

While the effect of these attacks have yet to be fully realized, if

permitted to continue, there will likely be a slowing of innovations as large companies will not
be incentivized to quickly adapt to new technologies. Instead they will be allowed to focus on
marketing existing products, and will be able to do so with limited competition from individual
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inventors and small business owners who no longer have the patent system to rely on, allowing
big companies to maintain higher margins and greater economic power.
Dave Barcelou is a Small Inventor Who Relied on the Patent System
42.

Mr. Barcelou is a recognized inventor who resides in New Hampshire.

43.

He has a history of inventing and then developing businesses based on his

inventions.
44.

For example, in 1977, Mr. Barcelou developed an idea for an ice-hockey game,

and raised over $1million to develop it. His five years of R&D efforts resulted in the well
known CHEXX™ ice hockey game, pictured below.

45.

Even in the 1980’s Mr. Barcelou understood the importance of patent protection.

A United States patent was issued on his CHEXX™ Hockey Game - U.S. Patent No. 4,480,833.
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When a competitor came out with a cheaper knockoff that infringed his patent, his company,
ICE, (“Innovative Concepts in Entertainment”) sued the competitor for patent infringement. ICE
was awarded an injunction and the case was settled entirely in favor of Mr. Barcelou’s company.
46.

By late 1983, Mr. Barcelou left ICE and moved to his next idea based on “in-car-

camera” technologies. Mr. Barcelou again successfully raised millions of dollars to develop his
idea. After almost a decade of R&D, his last product in a series, “The Chameleon™,” won the
International Association of Amusement Parks and Attractions [“IAAPA”] top honor, the
“1991 Best New Technology Award”, and a production model was sent to Six Flags® Texas.
47.

Mr. Barcelou was featured in a Business Week magazine Science & Technology

article publicizing his invention of the first professional race-car simulator at the 1989 Long
Beach Grand Prix. Drivers’ such as Formula One World Champion Mario Andretti, his son
Michael Andretti, Indy 500 winner Johnny Rutherford, and others gave it high grades for
realism.
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48.

In 1993 Mr. Barcelou began working toward automating tournaments, where any

“game of skill” could automatically accept an entry fee, administrate a winner, and award the
winner an immediate cash prize, anywhere in the world. Mr. Barcelou’s original idea was to add
“ATM” functionality, that is, actual cash dispensing automated teller machine functionality into
his “Automated Tournament Machine.”

Mr. Barcelou spent most of 1993 researching the

automated teller machine “ATM” industry.
49.

Mr. Barcelou consulted many experts in the industry via in-person Q&A sessions,

attended various trade shows, and conducted exhaustive research into the field to no avail. ATMs
were literally considered bank branches back then. Undaunted, he decided to make one anyway,
since it appeared the automated teller machine “ATM” business could be very profitable, indeed.
50.

He used his CHEXX™ Hockey Game as a prototype to get ATM part suppliers to

simply talk to him, while simultaneously crafting what his new idea would actually look like. By
late 1994, Mr. Barcelou had already reduced to practice the ‘inventions’ embodied in his patents.
Mr. Barcelou was satisfied his idea had commercial merit when his 1994 prototype was
completed.
51.

Mr. Barcelou had hired a computer scientist to document his invention using

conventional diagrams for both hardware and software. He also retained an ‘industrial design’
firm to help create the “look” of his new ATM. Those designers’ captured Mr. Barcelou’s ATM
concept, shown below:
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52.

Mr. Barcelou built prototypes of his inventive ATM. Those prototypes provided

many advances over existing ATMs. In general, it was designed to provide a plurality of
services that were not previously available to a consumer over the Internet via an ATM.
53.

Mr. Barcelou started filing patents to protect his ideas and started a business to

commercialize his inventions. He explored relationships with CoreStates Bank and with Hitachi.
He began building a management team to build his business. He shipped his prototype ATM to
Hitachi for review and sought capital investments.
54.

By 2001, Mr. Barcelou was ready to deploy his ATM machine in NYC. But then

the terrorist attack on 9/11 derailed these plains. Following the attacks, Mr. Barcelou continued
his efforts to commercialize his ideas but was unsuccessful.
55.

In 2005, after ten years of examination in the Patent Office, Mr. Barcelou was

granted his first ATM patent, U.S. Patent No. 6,945,457. Having seen his business efforts fail,
but observing other companies had begun utilizing his inventions, Mr. Barcelou’s company filed
suit against 7-Eleven alleging its VCOM machines infringed his patent.
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56.

In 2008, one of Mr. Barcelou’s companies signed an exclusive licensing

agreement with ATL to allow ATL to offer Mr. Barcelou’s patented technology to the world at
reasonable royalty rates.

ATL began offering patent licenses, suing when necessary and

defending the patents in the Patent Office when necessary. Mr. Barcelou’s companies also began
to pursue patents on all of his inventions described in the originally filed patent.
57.

ATL’s results were mostly successful although there were set backs. In 2011-

2012, ATL generated over $3 Million in licensing revenues from 200 licensees. Mr. Barcelou’s
patent portfolio also grew as the United States Patent and Trademark Office continued to issue
patents to Mr. Barcelou’s company. Mr. Barcelou also suffered some setbacks, as one court
found a very limited number of a special type of ATM did not infringe selected claims in a patent
and some, but not all, of the claims in one patent were held invalid. These results, however, did
not affect the vast majority of Mr. Barcelou’s patent portfolio.
58.

Importantly, by virtue of Mr. Barcelou’s inventorship of the patents, Mr. Barcelou

and ATL are the original owners of the patents they sought to license and enforce. They never
bought or sold any patents to enforce, and only pursued their patent licensing program after Mr.
Barcelou’s unsuccessful attempts to pursue his business.
59.

After the suit against 7-Eleven, ATL began investigating the marketplace and

found that the industry had widely began using Mr. Barcelou’s technology and concluded that
many aspects of Mr. Barcelou’s technology that were not yet adopted would be beneficial to the
industry. ATL therefore began sending out letters to ATM owners and/or operators offering
them a license to ATL’s ATM patents. ATL was encouraged by several valuation reports it
received. For example, an Ocean Tomo, LLC (“Ocean Tomo”) report, determined that the fair
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market value of ATL’s ATM Patents ranged from a low of $17.7 million to as much as $71.9
million.
60.

Initially, numerous banks agreed to take a license. About $3 Million in licensing

revenues were generated from about 200 entities, indicating that Ocean Tomo’s valuation may
have been low.
61.

Some banks and other ATM owners and/or operators choose to fight ATL in

court. ATL understood that was their right and, where necessary, it engaged in very expensive
litigation efforts. But the Defendants wanted a shortcut to avoid this fight.
62.

They found their shortcut in a malicious defamatory smear campaign launched in

the public against Mr. Barcelou and ATL.
Defamatory Statements
63.

At first, Mr. Barcelou was referred to as an “inventor.” For example, on August

31, 2010, an article in the American Banker described Mr. Barcelou as “inventor” pursuing his
patent rights. See http://www.americanbanker.com/issues/175_168/inventor-presses-cardtronicscase-1024908-1.html. Given Mr. Barcelou’s extensive history of inventing and then trying to
build businesses around his inventions, as described in the preceding paragraphs, this was a fair
and accurate depiction of Mr. Barcelou.
64.

But as ATL’s legitimate licensing efforts became successful, a defamatory smear

campaign against Mr. Barcelou and ATL started in a malicious effort to destroy Mr. Barcelou’s
and ATL’s legitimate licensing efforts.
65.

The decline in licensing revenues, eventually to no revenues, experienced by ATL

was caused by the defamatory smear campaign by the Defendants. Upon information and belief,
the following paragraphs are a partial list of the Defendants’ defamatory false statements.
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66.

Upon information and belief, the first negative comments concerning ATL and

Mr. Barcelou started in October of 2012. An article entitled “Mass. Banks address ATM patent
‘nuisance’”

appeared

on

the

Internet

at

http://www.bizjournals.com/boston/print-

edition/2012/10/12/mass-banks-address-atm-patent.html.

This article analogized ATL’s

licensing efforts to bank robbery:
In a bank robbery, the safety of employees and customers is most
important. Banks are advised by law enforcement to fork over the
money. In a patent claim, the decision is purely economic.
Although banks can make a strong defense against patent claims,
the small amount of money required to settle can make doing so
seem a little easier.
67.

Upon information and belief, this was the start of the defamatory smear campaign.

68.

On April 3, 2013, an article entitled “Banks fighting ‘patent troll’ can move

forward together” appeared on the Internet at http://www.bizjournals.com/boston.print-edition
/2013/04/02/mass-banks-address-atm-patent.html. Bob Stier is quoted as saying “Automated
Transaction’s suit amounts to nothing more than a shakedown of community banks and that the
company has intimidated more than 140 banks into settling.” Upon information and belief, this
article continued to appear on the Internet.
69.

Upon information and belief, on or about September 24, 2013, Robin Cook,

Assistant General Counsel for the Credit Union National Association, presented a Powerpoint
presentation entitled “Hot Topics In Litigation.” See Exhibit A. This presentation makes
extremely defamatory statements regarding ATL.
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70.

For example, it includes a derogatory picture of a troll:

71.

The presentation defined patent troll as an entity that had no intention of

marketing a product and acknowledged that the term patent troll is pejorative. It also referred to
ATL as a “well-known patent troll.” As set forth in earlier paragraphs in this Complaint, ATL
was simply pursuing a return on its constitutionally authorized patent rights after having failed in
its business efforts to bring Mr. Barcelou’s inventions to market. Mr. Cook’s statements on
behalf of CUNA, highlighted herein and in Exhibit A, were false defamatory statements that
damaged ATL and Mr. Barcelou.
72.

Upon information and belief, on November 12, 2013, a transcript of an interview

with John Funk appeared on the website of Gallagher, Callahan and Gartrell. The webpage was
entitled “Businesses Offering ATM Services – Beware Patent Trolls” with John Funk, Gallagher,
Callahan & Gartrell in New Hampshire.” Funk refers to ATL and Mr. Barcelou and notes that
there’s a whole industry of patent trolls . . .” This implication that ATL is a patent troll was a
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false defamatory statement that has damaged ATL. See Exhibit B. Mr. Funk and GCG have
made numerous other references to ATL as a patent troll.
73.

In November 13, 2013, Crain’s published an article entitled “ATM guru David

Barcelou goes on a suing spree against small banks.” In that article, Mr. von Simpson, an
attorney at Barclay Damon, is quoted as stating “He’s nothing but a patent troll.”

Upon

information and belief, Crain’s also included a photo representing Mr. Barcelou as a troll hiding
in wait. The photo, which paints Mr. Barcelou in a disparaging light, and is defamatory, is
shown below.

See Exhibit C.
74.

Crains’ publication depicting Mr. Barcelou as a troll and von Simpson’s statement

in the publication that Mr. Barcelou is a patent troll are false and defamatory statements that
have damaged Mr. Barcelou and ATL.

18

75.

On December 17, 2013, the ABA and CUNA made statements for the record

before the Senate Committee on the Judiciary.

The ABA’s statements are published in a

publication entitled “Protecting Small Businesses and Promoting Innovation by Limiting Patent
Troll

Abuse.”

The

statement

was

republished

on

http://www.aba.com/Advocacy/LetterstoCongress/Pages/default.aspx

ABA’s
and

website

continues

to

at
be

republished on ABA’s website as of the date of the filing of this Complaint. See Exhibit D.
76.

The title of the ABA Statement includes the phrase “limiting patent troll abuse.”

The ABA’s statement describes ATL’s legitimate licensing efforts and then refers to “patent
trolls,” plainly calling ATL a patent troll. This references to ATL as a patent troll are false and
defamatory and have damaged ATL.
77.

The CUNA also testified before the Senate and republished its testimony under

the same title as the ABA did. See Exhibit E. The CUNA representative stated patent trolls
made a business out of what “might look like extortion.” It also referred to ATL’s licensing
activities as being generated based on the “cost of a stamp.” It also states the need to control
“trolls.” These statements are all false and defamatory and have damaged ATL. ATL’s business
was based on decades of research and development, manufacturing, and business development
efforts as set forth in the prior paragraphs, and was based on far more than the cost of a stamp.
ATL’s efforts were not akin to extortion, but were instead the efforts to make its technology that
was protected through the constitutionally authorized Patent System.

Further, ATL was

attempting to license patents that resulted from the inventive and business efforts of its manager,
David Barcelou over many years. ATL was not a patent troll.
78.

From 2013 until late January 2014, Stier and Pierce Atwood were publishing a

defamatory web page on their web site that referred to ATL as a patent troll. ATL was involved
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in patent litigation at the time, and ATL’s counsel wrote to the judge in the case to bring these
defamatory remarks to the Court’s attention. See Exhibit F, which is two different web pages
that were downloaded from Pierce Atwood’s web site in January 2014. ATL’s trial counsel
wrote a letter to Court requesting an order barring the defendants from referring to Mr. Barcelou
as a patent troll. The Court issued such as order. See Exhibit G. Stier’s and Pierce Atwood’s
defamatory statements irreparably harmed the plaintiffs.
79.

On or about April 6, 2014, the Washington Examiner published an article by the

Associated Press entitled “New Hampshire bill aims to nip false patent claims” on the Internet.
In the article, Steve Christy, as President of Mascoma, describes his bank’s business with ATL
and is quoted as calling ATL’s activities as “outright blackmail.” See Exhibit H.
80.

On April 7, 2014, the article referred to in the preceding paragraph was published

by the Concord Monitor on the Internet and in print.
81.

On April 8, 2014, Rheo Brouillard testified on behalf of the ABA in the House of

Representatives. See Exhibit I. He described ATL as a “patent troll.” He stated that
These patent trolls use overly broad patents, threats of litigation,
and licensing fee demands in an effort to extort payments from
banks across the country. . . At present patent trolls are able to
make patent infringement claims for nothing more than the price of
a postage stamp and the paper the claim is written on.
82.

Mr. Brouillard’s statements on behalf of the ABA were false and defamatory

statements that damaged ATL. ATL was trying to capitalize on its extensive research and
development and marketing efforts that resulted in numerous patents – it was not extorting
payments. Further, ATL’s efforts cost far more than a postage stamp and a few sheets of paper.
83.

On August 27, 2014, an article entitled “Why is ATM patent troll ATL selling its

stock-in-trade?” was published on the Internet by ATMMarketplace.com. See Exhibit J. ATL
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had announced plans to sell its ATM related patent portfolio.

In the article,

ATMMarketplace.com also noted that “it seems pretty obvious that these were just the sort of
intellectual properties that patent trolls have used for years . . .” Also in the article, Ralph Jocke,
a patent attorney at Walker & Jocke Co. LPA, who has written more than 700 granted U.S.
patents related to ATMs, states that ATL is a patent troll. Mr. Jocke also mischaracterizes
ATL’s licensing efforts.

Mr. Jocke’s and ATMMarketplace.com’s statements were false

defamatory statements that damaged ATL. These Defendants were aware that ATL planned to
try to sell its patent portfolio. Driving the last nail into ATL’s coffin, they continued the
defamatory smear campaign to destroy ATL’s ability to auction its patent portfolio.
84.

In January 2015, Pierce Atwood published an article entitled “Pierce Atwood

Successfully Defends Community Banks and Credit Unions Against Aggressive Licensing
Demands from Unscrupulous Patent Troll.

See Exhibit K.

In the article, which upon

information and belief was written by Mr. Stier, ATL was referred to as a patent troll. For the
reasons previously discussed, this was a false and defamatory statement that damaged ATL.
85.

In September 2015, Mr. Stier presented at a Maine Bankers Association Banking

Law Seminar, and upon information and belief, referred to ATL as a patent troll. See Exhibit L.
Mr. Stier’s statements were false and defamatory and damaging to ATL.
86.

Upon information and belief, the above-listed statements are just some of the

defamatory statements aimed at destroying ATL’s legitimate licensing efforts. Additionally,
there were many other misleading and false statements by the Defendants that painted Plaintiffs’
licensing efforts in a false and misleading light that harmed the Plaintiffs.
87.

Each of these defamatory statements described herein were published by the

respective Defendants to third parties, without a privilege to do so. Each is also false. Neither
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ATL nor Mr. Barcelou are trolls, shakedown artists, extortionists or blackmailers. Mr. Barcelou
is the inventor of certain ATM technology and ATL is the licensing agent for the ATM Patents
covering the ATM technology. Mr. Barcelou and ATL expended significant sums of money
developing the technology in the ATM Patents. The ATM Patents are presumed valid, and ATL,
after failing to manufacture and sell ATMs, was attempting to make the patented technology
available to the banking industry.
The Damaging Effects of Defendants’ Defamatory Smear Campaign
88.

It is well known that being labeled a patent troll, an extortionist, as conducting a

shakedown, and the like, are disparaging and damaging, particularly to businesses.

The

damaging effects of being labeled a “patent troll” are well known. For example, one law review
article noted “Everyone hates patent trolls.” See Connecticut Law Review, Vol. 47, No. 2
(2014). Additionally, courts routinely prohibit alleged infringers from referring to patent owners
as “patent trolls” because of the disparaging and harmful nature of the term and because the
patent owners would not be able to receive a fair trial. In fact, Judge Robinson issued an Order
in a lawsuit that ATL was involved in prohibiting any derogatory reference to ATL or Mr.
Barcelou:
Mr. Barcelou is the named inventor of the patents-in suit.
Transaction Holdings is the named assignee. No defendant, for the
remainder of this litigation in this jurisdiction, shall describe Mr.
Barcelou or Transaction Holdings otherwise. Sanctions shall be
imposed on the offending party.
See, e.g., Docket Entry 75 in Civil Action No. 1:06-cv-00043-SLR in the United States
District Court for the District of Delaware.
89.

The Defendants made their defamatory statements to harm ATL’s ability to

license its patents and technology and they did so knowingly. At least one Defendant, CUNA,
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has admitted to knowing that patent troll is a pejorative term and falsely referred to ATL as a
patent troll anyway, showing malice.
90.

The Defendants’ strategy of destroying ATL’s licensing efforts without a fair

fight worked. The chart below shows ATL’s revenues from licensing and enforcing the ATM
Patents in 6 month intervals and the arrows show the timing of the defamatory statements by the
Defendants. As the chart shows, the decline in revenues correlates with the timing of the
statements.

The chart also demonstrates how the statements effectively destroyed ATL’s

licensing efforts.
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91.

The above chart clearly demonstrates that the Defendants’ statements were the

proximate cause of ATL’s drop in revenues. After successes in the last half of 2012, the
defamatory smear campaign started and caused a severe decline in ATL’s revenues. Despite the
initial smear campaign, ATL had some limited success in 2013, but that caused the Defendants
to increase their defamatory comments, wiping out ATL’s business.
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92.

Based on inventor Dave Barcelou’s investment in developing his ATM

technology and the related patent portfolio, ATL generated over $2.5 Million in revenue in the
last half of 2012 by licensing about 200 banks and credit unions. As a result of the defamatory
smear campaign, the remaining 12,000 or so banks and credit unions would not even consider
licensing ATL’s patented technology, damaging ATL and Mr. Barcelou.
93.

In addition to destroying ATL’s business of licensing the technology it spent

years and millions developing, the Defendants’ defamatory smear campaign permanently
destroyed the reputation of Plaintiff Dave Barcelou.
94.

The Defendants’ defamatory smear campaign also caused Mr. Barcelou to suffer

from emotional distress.
COUNT I - DEFAMATION
95.

Plaintiffs repeat and reallege the allegations of the preceding paragraphs as if they

were set forth herein.
96.

Each of the Defendants, has either made false and defamatory statements of fact

about either ATL or Mr. Barcelou or both, or is liable to the Plaintiffs as a result of its agent’s
statements.
97.

The false and defamatory statements made by the Defendants were made without

privilege to do so, concern the personal, professional and business reputation of ATL and Mr.
Barcelou, and were made maliciously and with the intent to destroy the Plaintiffs’ business,
professional reputation and career.
98.

As a direct and proximate result of the Defendants’ conduct, Plaintiffs ATL and

Mr. Barcelou have suffered economic losses in amounts that will be established at trial, as the
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third parties that the defamatory statements were published to were caused to have lower esteem
for the Plaintiffs as a result of these statements.
99.

As a direct and proximate result of Defendants’ conduct, Mr. Barcelou has

suffered damage to his professional, business and personal reputation, as the third parties that the
defamatory statements were published to were caused to have lower esteem for the Plaintiffs as a
result of these statements.
100.

As a direct and proximate result of the Defendants’ conduct, Plaintiff Mr.

Barcelou has suffered and will continue to suffer extreme mental anguish and emotional distress.
COUNT II- NEW HAMPSHIRE CONSUMER PROTECTION ACT (RSA 358-A)
against Defendants ABA, CUNA, Mr. Stier, Pierce Atwood, Crain’s, Mr. von Simson, Mr.
Funk, GCG, ATM Industry, ATMmarketplace.com, Mr. Jocke, Walter & Jocke, Mr.
Christy, and Doe Defendants (collectively “CPA Defendants”)
101.

Plaintiffs repeat and reallege the allegations of the preceding paragraphs as if they

were set forth herein.
102.

Plaintiff ATL and Barcelou are “person[s]” as that term is defined by RSA 358-

103.

The statements made by CPA Defendants about Plaintiffs violated RSA 358-A:2

A:1.

generally as they were an unfair method of competition that attains a level of rascality that raises
the eyebrow of someone inured to the rough and tumble of the world of commerce.
104.

The statements made by CPA Defendants about Plaintiffs were made in

connection with trade or commerce within the State.
105.

The statements made by CPA Defendants about Plaintiffs violated RSA 358-

A:2(VII) as they were false representations regarding Plaintiffs’ goods and services.
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106.

The statements made by CPA Defendants about Plaintiffs violated RSA 358-

A:2(VIII) as they disparaged the goods, services and business of Plaintiffs with misleading
representations of fact.
107.

The statements made by CPA Defendants about Plaintiffs were a willful or

knowing violation of New Hampshire’s Consumer Protection Act because they made the
statements despite knowing of their falsehood in order to negatively impact the Plaintiffs’
business.
108.

The statements made by Defendant Crain’s and Defendant ATMMarketplace.com

were made despite their knowledge of the deceptive character of the statements.
109.

As a direct and proximate result of CPA Defendants’ statements, Plaintiffs ATL

and Mr. Barcelou have suffered economic losses in amounts that will be established at trial.
110.

As a direct and proximate result of CPA Defendants’ statements, third parties had

a false or inaccurate view of Plaintiffs’ business, goods and services.
111.

The false or inaccurate view held by third parties as a result of CPA Defendants’

statements caused Plaintiffs economic harm.
112.

As a direct and proximate result of CPA Defendants’ statements, Plaintiff Mr.

Barcelou has suffered damage to his professional, business and personal reputation.
WHEREFORE, the Plaintiffs, Automated Transactions, LLC and David Barcelou,
respectfully request:
A.

An award of general, special, and punitive damages within the jurisdictional

limits of the Court;
B.

Attorneys’ fees pursuant to RSA 358-A:10(I);

C.

Injunctive relief pursuant to RSA 358-A:10(I);
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