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not accused of infringement by Patent Owner, 

. Id. 

In sum, we do not find membership in Petitioner's Content Zone and 

the general benefits accruing from such membership to be sufficient under 

the principles espoused by AIT and the common law to require that all such 

members be identified as RPis under§ 312(a)(2). Further, because the 

evidence on this record has demonstrated the relationships between Content 

Zone members and Petitioner to be far less extensive than between RPX and 

Salesforce in AIT, we agree with Petitioner that its particular members are 

not unnamed RP Is in this case. Accordingly, at this stage of the proceeding, 

we are persuaded that Petitioner has carried its burden in complying with 35 

U.S.C. § 312(a). 

B. Discretion under 35 US. C. § 325(d)

Pa tent Owner emphasizes that the Petition's primary reference and 

one of its secondary references, Dye and Riddle, respectively, were listed on 

an ID S and acknowledged by the Examiner during prosecution. Prelim. 

Resp. 6. Although neither Dye, nor Riddle, were explicitly discussed by the 

Examiner, Pa tent Owner urges us to exercise our discretion to deny 

institution. Prelim. Resp. 6-7. 

Institution of inter partes review is discretionary. See Harmonic Inc. 

v. Avid Tech, Inc., 815 F.3d 1356, 1367 (Fed. Cir. 2016) ("the PTO is

permitted, but never compelled, to institute an IPR proceeding "). In 

particular, § 325( d) states that "[i]n determining whether to institute ... the 

Director may take into account whether ... the same or substantially the 

same prior art or arguments previously were presented to the Office." While 
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