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1 PRESENT:
2 JENNER & BLOCK LLP,
(353 North Clark Street,
3 Chi cago, Illinois 60654-3456,
312-222-9350), by:
4 MR JCEL T. PELZ,
j pel z@enner.com and
5 MR. NORMAN M HI RSCH,
nhi rsch@ enner. com
6 appeared on behal f of the C ai mant;

7 MUNCK W LSON MANDALA,

8 Dal | as,

(12770 Coit Road, Suite 600,

Texas 75251,

972- 628- 3600), by:

9 MR JAML N ALIBHAI,

REPORTED BY:

j al i bhai @munckw | son.com and
MS. JANE ANN R NElI SVENDER,
] nei swender @runckw | son. com
appeared on behal f of the Respondents.

VI CTORI A C. CHRI STI ANSEN,
II1inois CSR No. 84-3192.
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3
1 (WHEREUPON, the witness was duly
2 sworn. )
3 SUSAN CCHEN LEVY,
4 called as a witness herein, having been first duly
5 sworn, was exam ned and testified as foll ows:
6 EXAM NATI ON
7 BY MR ALI BHAI :
8 Q Coul d you pl ease state your full nane
9 for the record.
10 A Susan Cohen Levy.
11 Q Ms. Levy, when did you becone nanagi ng
12 partner at Jenner & Bl ock?
13 A July 2008.
14 Q When did you first becone aware that
15 Jenner & Bl ock was representing Parallel Networks?
16 A | don't recall.
17 Q Did you have --
18 A My guess is before that, but |I'm not
19 sure.
20 Q Did you have any involvenent in
21 determ ni ng whether the firmshould take on the
22 representation of Parallel Networks?
23 A No.
24 Q Did you have any invol venent in

/ Toll Free: 800.211.DEPO
Facsimile: 214.954.4111

ESQUIR.

1700 Pacific Avenue
Dallas, TX 75201
www.esquiresolutions.com
DEPOSITION SOLUTIONS

(4]



SUSAN COHEN LEVY May 30, 2012

4
1 negoti ating and/or drafting a contingent fee

2 agreenent --

3 A No.

4 Q -- with Parall el Networks?

5 A No.

6 Q Prior to becom ng managi ng partner, did
7 you have any role or responsibility with respect to
8 t he cases?

9 A. Wth respect to what?

10 Q The Paral |l el Networks cases.

11 A No.

12 Q You're aware that there were two cases,
13 correct?

14 A |"maware that there was the Oracl e case
15 and the QuinStreet case, right?

16 Q Ri ght.

17 A. kay.

18 Q After you becane the managi ng partner at
19 the firm did you have sone responsibilities with
20 respect to those cases?

21 A Not really. M responsibilities as

22 managi ng partner including billing and coll ecti ons,
23 so | had no -- | was not the responsible attorney
24 or I wasn't involved in those cases, but | was
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May 30, 2012

involved in the issue over the failure to pay
expenses and other issues relating to billing and
col | ecti ons.

Q Aside fromthose admnistrative
responsibilities regarding billing and coll ecti on,
did you have any other responsibilities with
respect to those cases?

A No.

Q And is that how you sort of becane
i nvol ved in overseeing or |ooking at those cases,

because of your role as managi ng partner?

A Yes.

Q |"'msorry. July what did you say?
A July ' 08.

Q | n connection with becom ng managi ng

partner, did you get sone type of report that
showed what the status of billing and col |l ection of

certain cases was at the firnf

A | get that reg- -- | get financial
reports reqgul arly.

Q But as managi ng partner?

A Yeah.

Q What was your role in the firmbefore

you becane managi ng partner?

5
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1 A | was a partner since 1990, | believe,
2 and | was on the nmanagenent and policy commttees
3 bef or ehand.

4 Q Managenent and policy comrittees?

5 A Managenent conm ttee and policy

6 committee.

7 Q And after you becane nmnagi ng partner,
8 you stayed on the nmanagenent conmttee and the

9 policy committee?

10 A. Yes.

11 Q And did you join any other commttees?
12 A Vell, I"'minvolved in all the

13 commttees. Al the commttees -- you know, |'m
14 basically the chief executive officer of the firm
15 so all the conmttees of the firmbasically are
16 there reporting to the managenent commttee and the
17 managi ng partner.

18 Q And M. Val ukas was the chairman of the
19 firmwhen you becane nmanagi ng partner?

20 A He is the chairman, yes. Still is.

21 Q And he was the chairman --

22 A Yes.

23 Q -- when you becane nmanagi ng partner?
24 A Yes.

6
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1 Q Wth respect to the Parallel Networks

2 cases, did you ask Terri Mascherin to becone

3 involved in the billing and coll ection issues?

4 A At sone point had asked her to | ook at
5 t he case, help ne understand what was goi ng on.

6 W had at the tine a big receivable in
7 terns of expenses and we al so had expended, you

8 know -- it was a mgjor contingent fee case in the
9 firm too, so was | ooking at that.

10 Q In terns of the anmount of attorney tine
11 t hat had been invested in the case?

12 A Yes,

13 Q When | spoke to Ms. Mascherin yesterday,
14 she didn't renmenber whether it was you or

15 M. Val ukas that had asked her to get involved, but
16 you seemto think that it was you?

17 A Well, it was probably ne, and | saw sone
18 nmenos wth Tony's nane, so maybe nme in conjunction
19 wi th Tony.

20 Q And why was it that you chose

21 Ms. Mascherin for this role?

22 A One i s because she is a very skilled

23 litigator with patent experience, and |, you know,
24 woul d rely on her judgnent ng that.

7
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1 Q Any ot her reason --
2 A. And | believe we al so had Don Harris
3 | ook at it, too, who's another very skilled
4 litigator.
5 Q Any ot her reason that you had
6 Ms. Mascherin | ook at the case?
7 A Not really.
8 Q And with respect to Ms. Mascherin
9 | ooking at the case, what was it specifically that
10 you wanted her to do?
11 A. Hel p advise ne as to, you know, one,
12 what's going on in the case and advise us -- advise
13 me, you know, what we should do going forward.
14 Q And did she do that?
15 A. Yes.
16 Q Do you recall that she provided you with
17 a nmenorandum regardi ng the status of the case?
18 A | believe she provided ne nore than one
19 menor anda.
20 Q Ckay. This was previously marked as
21 Exhi bit 6.
22 A. Ckay.
23 Q Do you recogni ze that docunent?
24 A Yes.
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9
1 Q And if you need tinme to look at it,
2 obviously feel free to do so, but ny question is:
3 | s this one of the nenporanda that you recal
4 Ms. Mascherin preparing for you regardi ng the
5 epi cReal mvs. Oracle case?
6 A Yes.
7 Q And based upon the nenorandum t hat
8 Ms. Mascherin had prepared and the information that
9 she provided you, was it your opinion that the case
10 shoul d be attenpted to be settl ed?
11 A. Wll, | remenber review ng the neno and
12 generally agreeing with Terri's recommendati ons
13 that are set forth in the neno.
14 Q Let nme show you what was previously
15 mar ked as Exhibit 7.
16 |s that an e-mail fromyou to
17 Ms. Mascherin?
18 A Yes, anong ot hers.
19 Q And was it your instruction that the
20 medi ati on be reconvened with the goal of achieving
21 a settlenent in the amount of $30 million or nore?
22 A Let's see. "W agree with the
23 recommendations in the neno. Please reconvene
24 nmedi ation in epicRealmwth the goal of achieving a
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1 settlenent before trial and, if possible, before
2 the pretrial conference in an anmount of 30 mllion
3 or nore."
4 Yes, and this was Terri's reconmendati on
5 i n Paragraph 1 of her neno.
6 Q And you're agreeing wth that
7 recommendat i on?
8 A Yes, yes.
9 Q Way did you think that that was a good
10 recommendat i on?
11 A For the reasons stated in her neno
12 and -- it's a lengthy neno, and she sets forth her
13 reasons why she nmade this recomendati on.
14 Q And you thought that nmde sense for the
15 firne
16 A. | think this nmade sense for our client,
17 and based on the facts of the case and the
18 recommendations here, it nade sense. |t sounded
19 like it made sense to ne.
20 Qoviously for a settlenent, you need two
21 parties to reach agreenent. | don't think that
22 happened i n Cct ober.
23 Q Wel |, there had already been a nediation
24 at the tinme that you received that nmeno, right?

Z

COQUIR]

DEPOSITION SOLUTIONS

(4]

Toll Free: 800.211.DEPO
Facsimile: 214.954.4111

Suite 1000

1700 Pacific Avenue
Dallas, TX 75201
www.esquiresolutions.com




SUSAN COHEN LEVY May 30, 2012

11
1 A Oh, | don't recall
2 Q Well, you told her to reconvene
3 medi ati on.
4 A. Ri ght .
5 Q Do you see that?
6 A. Ri ght .
7 Q And the previous nedi ati on had obvi ously
8 been unsuccessful .
9 A. You know, | probably took the sane
10 | anguage that Terri said, "we should reconvene
11 nmedi ation,” so | don't renmenber what happened in
12 t he ot her nedi ati on.
13 Q Did you have a concern in Cctober 2008
14 that the firmwas not going to recoup its
15 investnment in the firmin terns of attorney tine?
16 A No. | was concerned in Cctober of 2008
17 about the $500, 000 receivable that the client had
18 not paid in breach of its agreenent with us. That
19 was ny maj or concern in October of 2008 and | ater.
20 Q And what was your recommendation wth
21 respect to how to handl e that issue?
22 A Well, | think I told the | awers to get
23 it paid, and, you know, we were watching that
24 recei vabl e, and that was a huge receivable for a
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law firm-- we're not a bank -- and that's what |

was focused on at the tine.

Q Did you consider whether termnating the
rel ati onshi p nade sense in Cctober 20087

A | don't know that we discussed
termnation in October 2008. | renmenber -- | think

we were focused on getting the receivabl e paid.
Q Take a | ook at the |ast page of
Ms. Mascherin's menorandum
(WHEREUPON, there was a short
i nterruption.)
BY MR ALI BHAI

Q On Page 7, do you see that paragraph?
A Uh- huh.
Q Does that refresh your recollection that

one of the things that Ms. Mascherin was
reconmendi ng was whet her the contingent fee
comm ttee should re-exam ne and determ ne whet her
it'"s in the firms strategic and financi al
interests to continue its engagenent wth
epi cReal n??

A Wll, you read part of it. | don't know
that she's tal king about term nation right here

because she's tal king about pursuing additional
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lawsuits. "EpicRealmis currently requesting that
we initiate at |east two additional |lawsuits," so |

don't know. She doesn't use the word

"termination.”™ | don't recall discussing that in
Cct ober.
Q Do you recall discussing that |ater?
A Yes.
Q You just don't renenber discussing it --
A | don't know that there were any

di scussi ons in Cctober.

Q Did you di scuss the nenorandum with
anyone el se after you received it and before you
sent this e-mail that's Exhibit 7?

A You know, | may have, and | may have
di scussed it with Tony Val ukas. You know, |
started the sentence, "W agree,"” so maybe | did.

Q You don't renenber any specific
di scussi on?

A | don't renenber.

Q When did the firmforma contingent fee
conmm ttee?

A You know, ny guess is -- and |I'm
guessing it's like md 2000s. 2005, 2006,

sonething |like that.
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present. There is no |onger a contingent fee
comm ttee anynore.

Q Ckay. Wien did the contingent fee
committee go away?

A. Sonetine over the |ast couple years, so
there's no | onger one.

Q | s that role handl ed by sone ot her
commttee?

A It's really now handl ed by the
managenent comm ttee.

Q Ckay. So while the contingent fee
committee existed, they sort of had this
speci alized | ook at the contingent fee cases role?

A. Ri ght, to hel p nmanagenent, you know,
nonitor those cases.

Q So inthis tinme frame, 2007, 2008 when
the contingent fee conmttee did exist, was it

SUSAN COHEN LEVY May 30, 2012
14
Q And what's the role of the contingent
fee commttee?
A It was to hel p managenent nonitor
contingent fee cases and it -- yeah,
Q Does it have procedures regarding the
I ntake of contingent fee cases, as well?
A. You know what? You are using the
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15
i nvolved in the process of deciding whether the
firmshould take on a contingent fee case?

A | don't think so.

Q It was nore so from an oversight --

A Ri ght, right.

Q And so currently contingent fee cases
that the firmhas, the managenent commttee
oversees those cases just the way it would with any
ot her case?

A No, it's different. Actually, | nonitor
all the contingent fee cases now. That's part of
my responsibility.

So | do that, and the nmanagenent
commttee now is involved in approving the firm
taki ng on contingency fee cases, but | along with
ot her managenent and the policy committee nonitor
t hese cases, too.

Q And in 2007 was there anyone at the firm
that had to approve taking on a contingent fee
case?

A You know, | don't recall. | don't
recal | .

Q And do you recall that in 2008,

M. Bricker was the head of the contingent fee
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16
committee?
A. Yes, Yyes.
Q What do you recall happening with
respect to that nediation that you were tal king
about being reconvened in the Parallel case?
A | don't recall. | -- well, | recal

accepting Terri's reconmendation and relying on

Terri .

Q Sure. And do you recall that -- whether
they tried to set up a nediation?

A No.

Q You don't renenber any di scussions about
t hat ?

A No.

Q Do you recall discussions about whether

to take on additional cases that Parallel Networks
was i nterested in pursuing?

A No.

Q Do you recall discussions about
M crosoft being brought into one of the cases
i nvolving Parallel, specifically the QuinStreet
case?

A | saw sone reference to that in sone

e-mails | received, but | don't recall anything.
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17
Q And do you recall that Mcrosoft filed a

decl aratory judgnent conpl ai nt agai nst Parall el
Networks in that case?

A | believe that's right.

Q Did you have any invol venent --
A No.

Q -- 1 n discussions about that?
A No.

(WHEREUPON, a certain docunent was
mar ked Deposition Exhibit No. 60,

for identification.)

BY MR ALl BHAI

Q Ms. Mascherin, you're a litigator,
right?

A Levy.

Q Sorry. M. Levy. I'mreading this
e- mai |

A That' s okay.

Q Ms. Levy, you're a litigator, right?

A Yes.

Q And you' ve taken depositions?

A Yes.

Q And you understand the ground rul es of

depositions?
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18
1 A Yes.
2 Q Whenever | hand you a docunent, of
3 course feel free toread it and famliarize
4 yourself with it. Take as much tine as you need.
5 MR PELZ: And if you want to do what's called
6 a full focus -- inthis litigation, we call it a
7 full focus -- take about ten m nutes and | ook at
8 every single word in a |l engthy docunent.
9 BY MR ALI BHAI
10 Q So taking a |l ook at Exhibit 60, which is
11 an e-mail from Ms. Mascherin to you, anong others,
12 do you renenber that e-mail ?
13 (WHEREUPON, there was a short
14 I nterruption.)
15 BY THE W TNESS:
16 A. | remenber receiving this e-nail, yes.
17 BY MR ALI BHAI
18 Q Do you recall that around Decenber 4,
19 Judge Robi nson, who was the judge presiding over
20 the Parallel case, had entered a sunmary j udgnent
21 findi ng non-infringenment?
22 A | don't renmenber it, but this refreshes
23 nmy recol |l ection.
24 Q And one of the things that Ms. Mascherin
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I's discussing in here specifically is

reconsi deration of the sunmmary judgnment ruling.

A. Ri ght, right.
Q She t hen says, "Once we know what
happens tonorrow, we'll have a decision to nake

regar di ng how nuch | onger Jenner & Block wll
continue the representation.”
A Uh- huh.
Do you see that?
Yes.
|s that the first tine that the firm

O > O

began di scussi ng whether to continue the
representation?

A | don't recall.

Q Wiy was there a discussion about how
much | onger Jenner & Bl ock would continue the
representation?

A. | don't recall why Terri said that

there. As | said, ny biggest concern at this tine

was their failure to pay expenses in violation of
their agreenent, so | know | was focused on that.

Q Were you focused on that to the point
that that was going to be a grounds for

term nati on?

19
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20
1 A Vell, | don't know that -- | don't know
2 what ny thought process was on Decenber 4, but that
3 was a concern of mne and -- you know, it was a
4 concern during this tine.
5 Q Did you have a discussion with
6 Ms. Mascherin about how nuch | onger Jenner & Bl ock
7 was going to continue the representation after
8 Decenber 47
9 A. How nmuch | onger we were --
10 Q She says here, "how nuch | onger Jenner &
11 Block will continue the representation,” right?
12 A Yes.
13 Q Around Decenber 4, did you have a
14 di scussion with her about that issue?
15 A | don't recall.
16 Q You don't renenber discussing that
17 subject at that tine frane?
18 A Vll, | think, you know, we were -- we
19 were focused on this case and -- you know,
20 princi pally because we had, one, expended a | ot of
21 noney, and then we were -- they never paid our
22 expenses and we were banking them for $500, 000, and
23 then we -- this shows that around this tinme we | ost
24 sunmary judgnent, so -- which would nean we had to,
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1 you know, spend nore and nore noney, so it was a --
2 this is why | brought Terri in, to really focus on
3 It and try to see, you know, what we can do.
4 Q And what were the options about what you
5 coul d do?
6 A | don't know. You know, our options
7 wer e what ever was avail able wi thin our ethical
8 obl i gati ons.
9 Q Wi ch ethical obligations?
10 A. Qur ethical obligations as | awers and
11 Code of Professional Responsibility and all of
12 t hat .
13 Q Was there sone specific ethical
14 obligation that the firmwas concerned about?
15 A We're concerned with all of our ethical
16 obl i gati ons.
17 Q Every day, right?
18 A Absol ut el y.
19 Q In every case?
20 A Absol ut el y.
21 Q But was there sonething specific in this
22 case that you were concerned about ?
23 A No.
24 Q Do you recall that after the sumary
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judgnent ruling, there was a possibility that the
court was going to hold a trial on invalidity
I ssues in January?

A | recall that, yes.

Q And that there was a di scussion about

whet her the summary judgnent coul d becone final --

A Ri ght .

Q -- and appeal abl e i medi atel y?

A Yes, | recall that

Q And did you have any invol venent in

di scussi ons about which way to go in terns of going
to trial or going the appellate route?

A | don't think |I really gave a neani ngfu
opinion on that. | really relied on the |awers
who were involved in the case to nmake that
decision, and | renenber | agreed with it, whatever
It was.

Q Who were the | awers who were working on
the case besides Ms. Mascherin that you were
tal king to about the case?

A | was talking nostly with Terri. Maybe
Harry, but nostly with Terri.

(WHEREUPON, a certain docunent was
mar ked Deposition Exhibit No. 61,

22
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Exhi bit 61.

(WHEREUPON, there was a short
i nterruption.)
BY THE W TNESS:

A | s there a question?
BY MR ALI BHAI :

Q | was giving you an opportunity to | ook
at it.

A Go ahead.

Q This seens to be an update from

Ms. Mascherin regarding the status of the cases,

right?

A Yes.

Q And | want to talk about specific parts
of it

A Ckay.

Q There seens to be a random page in here,

but that's how it was produced, so the page that

says, "Page 2 of 4," of the e-mail itself.
A kay. Cot it.
Q And there's a discussion about

SUSAN COHEN LEVY May 30, 2012
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for identification.)
BY MR ALI BHAI :
Q | ' m handi ng you what's been marked as
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1 possibility of settlenent.
2 A Yes.
3 Q And generally Oracle's counsel after
4 havi ng recei ved summary judgnent of
S) non-infringenent is saying that it my be wlling
6 to discuss a seven-figure settlenent.
7 Do you see that?
8 A Yes.
9 Q And that was different than the 30
10 mllion plus settlenent that Ms. Mascherin was
11 di scussing in October and that you were
12 recomendi ng that they reconvene the nedi ati on and
13 try to get?
14 A well, | don't know. | nean, we were
15 recomrendi ng -- we were reconmendi ng back in
16 October that we try to settle it for 30 mllion
17 The ot her side now after sunmmary judgnent says,
18 "We'll tal k about seven figures," but | don't know
19 where it would end up.
20 Q Did you have any di scussi on about
21 whet her to pursue a settlenent discussion with
22 Oracle in the seven-figure range?
23 A | don't recall that.
24 Q On the bottom of Page 3, the header
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1 says, "QuinStreet Background."
2 A Uh- huh.
3 Q And then the last bullet on the bottom
4 of the page says, "W have told the client that we
5 Wi sh to term nate our engagenent on this case.”
6 Do you see that?
7 A Uh- huh.
8 Q You have to answer yes or no.
9 A Yes.
10 Q And did you have a discussion prior to
11 the tinme of this e-mail, which is Decenber 12, with
12 Ms. Mascherin about the firmtermnating its
13 engagenent on the QuinStreet case?
14 A. You know, | don't recall.
15 Q You don't renenber that conversation?
16 A. | don't renmenber it. You know, if she
17 is -- "We have told the client that we wish to
18 term nate our engagenent on this case." M
19 supposition is that we had a di scussion on this,
20 but | don't recall the conversation.
21 Q Did you have any discussion around this
22 time about term nating the engagenent with respect
23 to the Oracl e case?
24 A. | may have, but | don't -- | don't
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1 recall w thout seeing a neno.
2 Q And then if you flip to the first page
3 of the e-mail chain, the second e-mail in that
4 chain is fromyou to Ms. Mascherin, right?
5 A. Ri ght .
6 Q And you were | ooking for a
7 reconmendati on?
8 A. Absol utely.
9 Q And she said she would reconmmend
10 sonmet hing the foll ow ng week?
11 A Yes.
12 Q Do you recall on Decenber 16 having a
13 phone call with Ms. Mascherin and others regarding
14 settlenent discussions in the Oracle case?
15 A Not of f hand.
16 (WHEREUPON, a certai n docunent was
17 mar ked Deposition Exhibit No. 62,
18 for identification.)
19 BY MR ALI BHAI :
20 Q Let nme show you what's been nmarked as
21 Exhibit 62 and see if that refreshes your
22 recollection that you had this call wth
23 Ms. Mascherin and others regardi ng potenti al
24 settlenment of the Parallel Networks case.
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1 (WHEREUPON, there was a short
2 I nterruption.)
3 BY THE W TNESS:
4 A Ckay. Wiat was your question?
5 BY MR ALl BHAI
6 Q Do you renenber having that call?
7 A No, I don't -- | nean, | obviously -- |
8 remenber getting this e-mail, and then there's a
9 call -- a neeting in ny conference room but |
10 don't renenber the conversation.
11 (WHEREUPON, a certain docunent was
12 mar ked Deposition Exhibit No. 63,
13 for identification.)
14 BY MR ALI BHAI
15 Q This is Exhibit 63, and you can | ook at
16 as much of it as you want, but the second e-mail in
17 the chain is fromyou to Ms. Mascherin, and you
18 say, "In ny view, this warrants a personal phone
19 call with the client to discuss this expense issue
20 as well as the other issues we di scussed
21 yesterday," and the only reason |'mshowing it to
22 you is to see if that jogs your nenory as to the
23 ot her issues that you "di scussed yesterday" that
24 are referenced in the previous exhibit, that phone
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1 call that we were tal ki ng about of Decenber 16.
2 A Yeah, | -- this looks Iike we're
3 di scussing their failure to pay us the $500, 000
4 owed. The client told us that he's trying to raise
5 the noney. Terri wites to ne saying that he gave
6 us assurances that he would pay by yearend, but the
7 nmessage didn't say that, and we wanted confirnmation
8 In witing.
9 So | think that's what this was about.
10 Q That's what the e-nmil's about
11 certainly.
12 A Yeah.
13 Q | was trying to see if this e-mail
14 j ogged your nenory as to the issues that you
15 "di scussed yesterday" on that call that we were
16 referencing on the 16th.
17 A No, | don't renenber.
18 Q Ckay.
19 A And | don't know if it's anything other
20 t han expenses, getting assurances in witing,
21 confirmation that we're going to get paid by the
22 end of the year. That's what ny focus was on.
23 Q Did you have any involvenent in this
24 tinme frame with respect to the | egal strategy or
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the notion practice in the case itself?

A. No.

Q You're still only working on it in terns
of the billing, collection and adni nistration
I ssues?

A Right, right. And, you know, Terri was

there, and Terri gave ne recommendati ons on that,
and | -- as you can see, | tended to foll ow her
recommendati ons, but | wasn't involved in the
day-t o- day nanagenent of the case.

Q And with respect to that issue about the
appeal or the trial in January, you're not involved
in that part of that decision-nmaking process?

A. What was the decision?

Q | thought you recalled that there was
the option to either try the case in January 2009
regarding invalidity or there was an attenpt to
make the sunmary judgnent a final judgnent and make

it imedi ately appeal abl e.

A Right, but I -- 1 thought the client and
Oracl e agreed on that, and that's the decision that
was nade.

Q As to which way to proceed?

A Yeah.
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1 Q Wasn't Jenner & Bl ock giving the client
2 advi ce?
3 A. You know, | don't recall exactly who
4 said what, who nmade that -- | don't know who nmade
5 that decision, but I -- | thought it was the client
6 who nmade the decision and Oracle, so...
7 Q You were not involved in that
8 deci si on- maki ng process?
9 A Not -- no, no, no.
10 Q Do you recall that there were cases
11 pending in Texas that were settling and that funds
12 fromthose settlenents were going to be used to pay
13 t he out standi ng expenses owed to Jenner & Bl ock?
14 A. | recall seeing nenbs saying that the
15 client was -- you know, was going to try to use
16 funds fromcases that m ght settle to pay us the
17 nmoney that it owed -- he owed, it owed.
18 Q You recall that from back then or just
19 recently?
20 A | recall recently | ooking at the nenos.
21 Q This was previously marked Exhibit 11.
22 |s that the type of nmeno that you're
23 referring to --
24 A Yes.

(Q ol ree: 300 241 070
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Q -- about the settlenment of other cases
bei ng used to pay expenses?
A. Yes.
Q And again feel free to take a | ook at

it, but I want to talk to you about the second
par agraph under the paragraph nunbered 1. It
begi ns, "Once that agreenent's done." That
par agr aph.

(WHEREUPON, there was a short

I nterruption.)
BY THE W TNESS:

A Ckay.
BY MR ALI BHAI
Q Do you recall a discussion about based

on what the client decided to do regarding
settl ement or prosecuting an appeal of the court's
summary judgnent ruling that the firmwas going to
have to decide whether to term nate the engagenent
with the client?
A | don't have any recollection outside of
thi s nmeno.
(WHEREUPON, a certain docunent was
mar ked Deposition Exhibit No. 64,

for identification.)
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May 30, 2012

BY MR ALI BHAI
Q Ms. Levy, this is Exhibit 64.

s this anot her update from

Ms. Mascherin about the status of the paynent of
expenses from settl enent agreenents from ot her
cases?

(WHEREUPON, there was a short

I nterruption.)
BY THE W TNESS:

A What's your question? |'msorry.
BY MR ALI BHAI
Q | s that anot her update from

Ms. Mascherin regarding the paynent of expenses
fromsettl enents of other cases?

A. Well, this is an update from Terri to ne
about the status of the pronmi ses that they're going
to finally pay us the noney that -- the over half a
mllion dollars that was in arrears and the

prom ses that they were making that they would pay

us.
Q Based on settlenents in other cases?
A | don't -- well, that's what -- that's
what they told her, apparently. | have no

firsthand know edge of where the noney cane from or

32
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was supposed to cone from
Q Did you have discussions wth
Ms. Mascherin about her discussion with the client?
A Not that | recall
(WHEREUPON, a certain docunent was
mar ked Deposition Exhibit No. 65,
for identification.)

BY MR ALI BHAI
Q This is Exhibit 65. Take a |ook first

at the e-mail chain on the bottom and then goi ng

up.

(WHEREUPON, there was a short
i nterruption.)
BY THE W TNESS:

A kay.
BY MR ALI BHAI
Q Ms. Mascherin's e-mail discusses

entering into a stipulation to nake the sunmary
judgnment final and appeal able, right?

A Yes.

Q And you seemto have recalled that there
was an agreenent or stipul ation necessary? That's
what you seened to renenber before, right?

A. Ri ght .
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Monday, Decenber 22, "Once the orders are entered,
the client will have the right to appeal, and the
firmneeds to decide whether to term nate the

representati on now or whether to agree to handl e

t he appeal . "
A | see that.
Q Did you have a di scussion with

Ms. Mascherin about whether the firmwas going to
termnate the representation or agree to handle the
appeal around this tinme?

A | don't recall.

Q Did you have a di scussion with anyone

else in the firmabout that subject?

A | don't -- | don't recall
Q And then you in response to her e-mail
send -- it looks like you reply to everyone on the

e-mail chain --
A Ri ght.

Q -- and ask, "Wat happens to the notion

SUSAN COHEN LEVY May 30, 2012
34
Q And so at that point Parallel Networks
coul d take an appeal fromthat summary judgnent
ruling?
A Ri ght .
Q And here Ms. Mascherin says, this is
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1 to reconsi der?"
2 A. Ri ght.
3 Q What do you renenber about the notion to
4 reconsi der ?
5 A You know, here | was saying | thought we
6 were filing a notion to reconsider, and so what
7 happened to that? And | don't recall whether we
8 did or not.
9 Q And what's your recollection about the
10 I ssue that you raise about a settlenent neeting?
11 A. | was just wondering if there are any.
12 Q And did you receive a response about
13 what was going on with the settl enent di scussions?
14 A. | don't recall
15 Q Was there a discussion about whether it
16 made sense for the client to appeal the summary
17 j udgnment ruling?
18 A | don't -- I"'msorry. Wre there
19 di scussi ons on that?
20 Q Were you involved in any discussions on
21 t hat ?
22 A | don't recall
23 Q You | ooked at the notion for
24 reconsi deration, right?
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1 A. Well, actually, let nme take that back.
2 There were di scussi ons about whet her
3 Jenner woul d handl e the appeal, and | renenber
4 participating in those discussions.
5 Q Around this tinme frane?
6 A Whenever. | think it was a little bit
7 | at er.
8 Q kay. Do you renenber |ooking at the
9 notion to reconsider?
10 A Not particularly.
11 (WHEREUPON, a certain docunent was
12 mar ked Deposition Exhibit No. 66,
13 for identification.)
14 BY MR ALI BHAI
15 Q This is Exhibit 66. It's an e-mail from
16 you to Ms. Mascherin, M. Smth, M. Goldnman on
17 Decenber 23.
18 Does this refresh your recollection that
19 you were review ng the notion to reconsider?
20 A Absolutely. If I said | read it, | read
21 it.
22 Q Sure. And does it help you renenber
23 anyt hing about it?
24 A No.
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1 Q Did you have a di scussion with any of
2 t hese peopl e that day?
3 A. | may have. | may have.
4 Q Not hi ng that you renenber?
5 A My general sense is that our |awers
6 t hought we had a good chance on appeal.
7 Q What was your sense based upon review ng
8 the notion to reconsider?
9 A | relied on ny | awers.
10 Q And M. Smth and M. ol dman were
11 appel | at e counsel ?
12 A Yes.
13 Q |"msorry if | asked you this.
14 Did I ask you and did you tell ne
15 whet her you renenber having a conversation with any
16 of themthat day?
17 A | don't renmenber the conversation.
18 Q At this point does Jenner & Bl ock begin
19 havi ng di scussions internally about whether to
20 handl e this appeal ?
21 A | don't recall whether it was Decenber
22 or January. | believe it was January. | don't
23 know how early, but obviously if Paul and Mark are
24 i nvol ved, they're appellate counsel, so...
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Q Do you recall that they prepared a
budget regarding the appeal to the federal circuit?

A. Prob- -- yes, | do recall that.

Q Do you recall that on Decenber 24, the
expenses were -- outstandi ng expenses were paid by
Paral | el Networks?

A | recall that they were paid in |late
Decenber. | don't know if all the outstanding

expenses were, but | believe we got noney from

them around a half mllion dollars or so.
Q Around a half mllion dollars?
A | m not sure exactly the nunber and |

don't know if that was all the expenses, but we did

get some noney.
(WHEREUPON, a certain docunent was
mar ked Deposition Exhibit No. 67,
for identification.)

BY MR ALI BHAI

Q Exhibit 67 is an e-mail from
M. Margolis to you and Ms. Mascherin. Let nme know

when you' ve had a chance to reviewit.
(WHEREUPON, there was a short
I nterruption.)

BY THE W TNESS:
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1 A kay. Il've read it.
2 BY MR ALl BHAI
3 Q First of all, you see that M. Margolis
4 says that the client has now paid all of his
5 out standing obligations to Jenner & Block? It's in
6 the first paragraph. Sorry.
7 A | see that he said that.
8 Q So is it your recollection that by
9 Decenber 30, the outstandi ng anounts had been paid?
10 A. No. | nmean, |'mnot -- Paul's an
11 attorney, he's not in our finance departnent, so
12 unl ess | saw the finance -- the financi al
13 docunents, | can't say that all of the outstanding
14 obl i gati ons were paid.
15 Q You don't know one way or the other
16 sitting here today?
17 A. Right, | don't.
18 Q And who woul d have been in charge of the
19 finance departnent at that tinme? Ws that
20 M. Bull?
21 A Pat Bull is our chief financial officer,
22 Meredith Mendes is our chief operating officer, and
23 they both report to ne.
24 Q You see in this e-mail M. Margolis is
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1 rai sing issues about what role Jenner & Block's
2 going to have in these pendi ng cases.
3 A He raises themfroma conversation with
4 M. Fokas.
5 Q Was the firmnot discussing in the end
6 of Decenber 2008 what its role was going to be in
7 t he pendi ng cases?
8 A. Wel |, yeah, apparently we were having
9 t hat di scussion and we were having that discussion
10 with M. Fokas.
11 Q And we al ready saw one docunent t hat
12 tal ked about termnating the representation in the
13 Qui nStreet case, correct?
14 A. Wi ch docunent are you referring to?
15 Q Ms. Mascherin's e-mail which is Exhibit
16 61.
17 A "' msorry?
18 Q 61.
19 A, 61.
20 MR, PELZ: It's going to be one of the pink
21 ones.
22 THE WTNESS: Al right.
23 BY THE W TNESS:
24 A Al'l right. What are you referring to?
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On the bottom of Page 3 of 4, the |ast

bull et point, the firmhad already told the client

that it wished to termnate its engagenent on the

case, right?

And then there was an i ssue about

not Jenner & Block wanted to handl e the

appeal in the Oracle/Parallel Networks case?

|"'msorry. What's your question?

Was there a di scussion around Decenber

30, 2008 as to whether Jenner & Block wanted to

appeal in the Oracle vs. Parall el

Yeah. That was a question -- apparently

fromPaul's conversation wiwth M. Fokas, that was a

And aside fromM. Margolis's

conversation wwth M. Fokas, was that sonething

rmwas di scussing?

And what was that di scussion?

You know, | -- as | recall, we thought

1 BY MR ALI BHAI

2 Q

3

4

5 Qui nStr eet

6 A Yes.
7 Q

8 whet her or

9

10 A

11 Q

12

13 handl e t he

14 Net wor ks case?
15 A.

16

17 guesti on.

18 Q

19

20 that the fi

21 A Yes.
22 Q

23 A

24 t he appeal

was strong and we would handle it

Z
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1 provi ded they paid us a retainer, because we didn't
2 want to go through what we did before, which was
3 fronting all the costs in violation and in breach
4 of our agreenent.
5 Q And what type of retainer did the firm
6 want ?
7 A | think the parties thought -- as |
8 recall, | thought we worked out a $500, 000
9 retainer, but then the client backed down on that.
10 Q | n Decenber 2008, the firmwas seeking
11 t he $500, 000 retai ner?
12 A No, no. | was talking about |ike a
13 month | ater.
14 Q kay.
15 A | think at this tinme we were -- at this
16 time, based on ny Decenber 23 neno where | read the
17 notion to reconsider and we di scussed our -- we
18 eval uat ed our chances on appeal, we had our top
19 appel l ate [ awers, Paul Smth and Marc Gol dman,
20 | ooking at this matter.
21 They eval uated the appeal, they thought
22 It was strong and, you know, the issue for ne as
23 t he managi ng partner was how were we going to get
24 paid for this, and that's what | was thinking about
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1 i n Decenber and January.
2 Q Get paid to handl e the appeal ?
3 A. Pay our costs, yes, yes.
4 Q Ckay.
5 A And expenses.
6 Q And do you recall having a conversation
7 with Ms. Mascherin and M. Roper about the issues
8 in that e-mail on Decenber 30, 2008 at 2:00 p.m?
9 A. No. On Decenber -- I'msorry. Wich
10 e-mail ?
11 Q Exhi bit 67 was an e-nail that was sent
12 to you on Decenber 30, 2008 at 8:00 in the norning.
13 A 9:00 a.m, yeah.
14 Q Ri ght ?
15 A Yeah.
16 Q Do you renenber having a conversation
17 with Ms. Mascherin and ot hers on Decenber 30
18 regardi ng those issues?
19 A No.
20 Q And all | have is a call-in nunber that
21 says, "Let's plan on 2:00 p.m" That's what |'m
22 | ooki ng at.
23 Does that rem nd you that there was a
24 call that day?
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1 A Are you |l ooking at a different docunent?
2 Q Yeah. 1'll showit to you.
3 A. kay.
4 (WHEREUPON, a certain docunent was
5 mar ked Deposition Exhibit No. 68,
6 for identification.)
7 BY MR ALI BHAI
8 Q | f you look at the e-mail chain on the
9 back page, it's the e-mail we just | ooked at in
10 Exhibit 67, right?
11 A. Yes.
12 Q And then it sort of bleeds over -- your
13 e-mail cuts off on the first page and the second
14 page, but you wite back -- is Nora your assistant?
15 A. She was.
16 Q At this time?
17 A Yes.
18 Q And so you were asking her to set up a
19 conference call for the four of you before 2:30
20 p.m?
21 A Yes.
22 Q And then if you |look at the very top of
23 the e-mail chain, it's been schedul ed for 2:00?
24 A. Ckay.
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Do you see that?

| ' msure the answer is no, but does that
about the conversation at all?
No, but I'"'msure we had it.

You don't renenber anything specific --

-- fromit?

ALIBHAI: Al right. Let's take a short

(WHEREUPON, the deposition was
recessed from12:06 to 12:17 p.m)

Do you recall having a discussion on

Decenber 31, 2008 with Ms. Mascherin, M. Roper and
M. Smith regarding termnating the relationship

with Parall el Networks?

| don't recall, but if there's a neno

wote on that, that may refresh ny

You don't renenber anythi ng about that

1 Q

2 A Yes.
3 Q

4 rem nd you

5 A

6 Q

7 A No.
8 Q

9 A No.
10 MR.

11 br eak.

12

13

14 BY MR ALI BHAI
15 Q

16

17

18

19 A

20 that Terri

21 menory.

22 Q

23 conversation?
24 A

Not of fhand, and | don't know that there
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was a conversation, but if there was, Terri had a
habit of witing nenos, so that would refresh ny
nmenory.

Q Take a | ook at -- oh, you don't have
t hat .

This appears to be marked as Exhibit 1.

Have you seen that before?

A Yes. This is our notice of termnation.

Q And M. Margolis was authorized by the
firmto send that?

A Yes.

Q And you're copied on it?

A Uh- huh.

Q Yes?

A Yes.

Q So sonetine before that |letter was sent

on January 2, 2009, a decision was made by Jenner &
Block to termnate the representati on of Parall el

Net wor ks?

A Yes.

Q Who nade that deci sion?

A | did.

Q And did you have to consult wth anyone

to make that deci sion?
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A. | don't know whether | had to, but |
talked -- | consulted with the nenbers of the team
| discussed this with Terri Mascherin, | likely

di scussed it with Tony Val ukas and potentially
ot her nenbers of the policy commttee. | don't
recal | .

Q And do you renenber any specific
di scussions at the end of Decenber prior to January
2 as to why the firmwas term nating the
representation?

A Vell, | recall that | relied on advice
of Terri Mascherin, so it's probably in one of
Terri's nmenos. | recall that we were term nating
for breach of the contract for failure to pay
expenses as one of the reasons; the second reason
was the substantial expenses that we would have to
incur in the future if we would continue wth that
representation; and then the third -- and then
al so, you know, other advice from T Terri that were
I n her nmenos.

Q What substantial expenses in the future
wer e you concerned about?

A Well, both the cases would take a | ong

tinme to resolve and it would -- they woul d cause us
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1 to incur substantial expenses. | had no faith that
2 this client would pay us our expenses as it was
3 obligated to do under the agreenent, and so on
4 t hose grounds, we term nated.
5 And also | believe Terri advised us that
6 under the agreenent, we had a right to term nate
7 and that we woul d get our expenses paid.
8 Q Let me show you what will be marked as
9 Exhi bit 69.
10 (WHEREUPON, a certain docunent was
11 mar ked Deposition Exhibit No. 69,
12 for identification.)
13 BY MR ALI BHAI
14 Q Exhibit 69 is an e-mail fromyou to
15 Ms. Mascherin, M. Smth, M. Goldman and
16 Ms. Farrell and it's dated January 2, right?
17 A Yes.
18 Q And January 2, if you | ook back at
19 Exhibit 1, is the day that M. Margolis sent the
20 letter that the "Re" line says, "Term nation of
21 Representation.”
22 A Yes.
23 Q Do you recall why you were | ooking for
24 Oracle's nmotion for summary judgnment on
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1 i nfringenent and our response on January 2?
2 A. No.
3 Q Were you out of town in California?
4 A Yes.
5 Q And so you wanted soneone to send you a
6 copy of 1t?
7 A Yes.
8 Q Do you recall if anyone did?
9 A. They |ikely did.
10 Q Do you recall reviewing it, or did this
11 | ssue, whatever you were concerned about, go away
12 after this termnation letter went out?
13 A. | recall reviewing it, | think, but I'm
14 not sure.
15 Q And do you renenber why you were
16 reviewing it?
17 A No, not -- it was in connection with
18 this whole matter, but | don't renmenber
19 specifically what | was | ooking at.
20 MR, ALIBHAI: This is Exhibit 70.
21 (WHEREUPON, a certai n docunent was
22 mar ked Deposition Exhibit No. 70,
23 for identification.)
24 BY MR ALI BHAI :
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Q Let nme know when you've had a chance to
revi ew that.
(WHEREUPON, there was a short
i nterruption.)
BY THE W TNESS:

A Ckay.
BY MR ALI BHAI :

Q Wo is Mary Ann O Donnel | ?

A She works in finance.

Q And what specifically is her role and
responsi bility in finance?

A. Billing and col | ections.

Q What is a special circunstance file?

A. That is when -- sonetines we put a file

I n special circunstance when it's doubtful whether

it wll be collected.
Q And so Ms. O Donnell was asking you as
to -- whether to nove the Parall el Networks files

to special circunstance?

A Yes. She wanted to know whet her we
shoul d nove these three matters to speci al
ci rcunst ances.

Q And at the top of the e-mail chain is

your response, correct?

50
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1 A. Ri ght.
2 Q And you told her not to?
3 A Ri ght.
4 Q And why did you tell her not to?
5 A Because we were in the process of
6 wi t hdr aw ng.
7 Q Based on the term nation?
8 A Yes. The notice of -- we hadn't
9 termnated yet, but we gave notice of term nation.
10 Q Do you recall that after the January 2
11 |l etter was sent that Ms. Mascherin had di scussions
12 with Parallel Networks's corporate counsel
13 regar di ng whet her Jenner would stay in the cases?
14 A | believe that there were continuing
15 conversations with the client regarding the
16 potential for Jenner to stay in the cases or handl e
17 t he appeal .
18 Q And do you renenber anythi ng about those
19 di scussi ons?
20 A They're in the menos, so -- | don't -- |
21 remenber there were continuing conversations.
22 Q You don't renenber anything specific
23 about them outside of what Ms. Mascherin told you
24 in the nmenos?
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1 A Yeah. | nean, | do renmenber, as | think
2 | testified earlier, that we thought we had an
3 agreenent to be paid our fees to handle the appeal
4 and we woul d get a $500, 000 retai ner and we agreed
5 to that, and then the client backed down because he
6 told us he purportedly did not have the funds to
7 pay 300,000 of it.
8 Q And that was in connection wth anmendi ng
9 t he contingent fee agreenent?
10 A. Yeah. It would be a new agreenent.
11 Q To proceed on an hourly basis?
12 A Yes.
13 MR, ALIBHAI: Al right. They're bringing
14 lunch in, so let's take a break.
15 THE W TNESS: Ckay.
16 (WHEREUPON, the deposition was
17 recessed from12:28 to 12:44 p.m)
18 BY MR ALl BHAI
19 Q So after January 2, 2009, there were
20 conti nui ng di scussions regardi ng on what terns
21 Jenner woul d represent Parallel Networks, right?
22 A | recall after we sent the notice of
23 term nation there were continuing discussions wth
24 the client about, you know, whether -- whether and
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1 on what terns, if at all, we would represent
2 Paral | el Networ ks.
3 Q And one of the issues that you seemto
4 recall was that the firmwas requiring a $500, 000
5 retainer? One of the issues that was being
6 di scussed.
7 A One of the issues that was being
8 di scussed was, you know, what we would -- what it
9 woul d take for us to handle the appeal in that
10 case, and | think there was discussion about a
11 $500, 000 retainer --
12 Q And that's --
13 A -- and we would be paid our -- you know,
14 we woul d be paid by the hour.
15 Q And that's what you were saying was a
16 new fee agreenent?
17 A Yeah. It would be different than the
18 contingent -- ny understanding it wasn't a
19 conti ngent fee.
20 Q It was an hourly fee agreenent?
21 A Yes.
22 Q And t he di scussions broke down about the
23 timng of the paynment of the $500, 0007
24 A Vell, it was nore than that. It was --

Z

COQUIR]

DEPOSITION SOLUTIONS

(4]

Toll Free: 800.211.DEPO
Facsimile: 214.954.4111

Suite 1000

1700 Pacific Avenue
Dallas, TX 75201
www.esquiresolutions.com




SUSAN COHEN LEVY May 30, 2012

54
1 Q That was one of the issues?
2 A. Well, it was nore than that, yeah,
3 because | thought we had an agreenent that we woul d
4 do this work for a $500,000 fee, and then the
5 client backed down and tried to renegotiate that.
6 Q When you say, "we had an agreenent,”
7 what do you nean "we had an agreenent"?
8 A. That's what we were discussing. It
9 wasn't a final agreenment, but we were discussing
10 that, and then the client backed down and want ed
11 sonething different.
12 Q And there were other issues that the
13 firmand Parallel Networks could not conme to an
14 agreenment on, as well, right?
15 A What ot her issues?
16 Q Was that the only issue that you're
17 awar e of ?
18 A | don't recall right now
19 Q Let nme show you what's been previously
20 marked as Exhibit 21. It's an e-mail from
21 M. Margolis to Ms. Mascherin.
22 A What's your question?
23 Q Do you recall an issue comng up in the
24 February 2009 tine frane as to if the client could
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1 cone up with the $500,000 that the firm was
2 requesti ng whether the firmwould represent
3 Parall el Networks in the appeal ?
4 A | recall that there -- | recall that
5 there was discussion with the client where he
6 agreed to put up a $500, 000 retai ner and we woul d
7 be paid our billable hours for the appeal.
8 recall that discussion.
9 Q And then as you recall it, that
10 di scussion fell apart because the client wasn't
11 able to cone up with the $500, 000, right?
12 A Well, | recall that it fell apart
13 because the client told us it no | onger woul d pay
14 us $500,000. It was -- | believe it was $200, 000
15 ri ght away and $300, 000 in 30 days, and the client
16 told us he would no | onger do that.
17 Q Ckay. After that, do you recall a
18 di scussion comng up as to whether -- if the client
19 could get the $500,000 and pay it upfront as to
20 whet her the firmwould represent Parallel Networks
21 in the appeal ?
22 A My nmenory was we were discussing that.
23 We were discussing that, 200,000 with 300,000, and
24 we were discussing the firmhandling the appeal for
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2 of that.
3 Q Do you see here M. Margolis is
4 concerned about the client is calling and what to
5 say to himif he says that he can cone up with the
6 $500, 0007
7 A | don't know that | ever saw this
8 e-mail .
9 Q | "' m not saying that you did, but did
10 Ms. Mascherin ask you, "What if the client could
11 conme up with the $500, 000 now?"
12 A | don't recall that discussion.
13 Q Ckay. Was a decision nmade after the
14 January 2 letter was sent to proceed and finalize
15 the termnation of the relationship between Jenner
16 & Bl ock and Parallel Networks?
17 A |"'msorry. Wat was the question?
18 Q After the January 2 letter was sent,
19 Exhibit 1 --
20 A Yes.
21 Q -- was there a decision made to
22 termnate the representation of Parallel Networks
23 by Jenner & Bl ock?
24 A After this?
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Q Yes.

A. | recall that there were di scussions, as
| said, with the client for Jenner & Block to
continue the representations, and ultimtely the
firmdecided to termnate -- to withdraw fromthe
representation consistent with all of its
prof essi onal obligations and consistent with its
agreenent with Parallel Networks.

Q So after the January 2 letter was sent
and after all the discussions regardi ng whet her and
on what terns Jenner & Bl ock would represent
Parall el Networks, the firmeventually decided to
withdraw fromall cases and no | onger represent

Parallel, right?

A Yes.

Q Who made t hat deci sion?

A | did.

Q And why did you make that decision?
A Several reasons. First of all, the

client was in breach of the agreenent that we had
with them wth the contingent fee agreenent
because we were -- the client failed to pay
expenses.

Utimately after many, many, nmany nont hs
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1 of Jenner & Bl ock paying expenses, it ultimtely
2 paid sone of them but there was no guarantee that
3 the client would pay expenses going forward, and
4 that is totally inconsistent with our policy, it's
5 in breach of the agreenent, and ultinmately we tried
6 to work out an agreenent where they paid us by the
7 hour, and the client backed down on that, and so |
8 had no confort that this client would continue to
9 abide by its obligations under the contingent fee
10 agreenent in the future, so | nade the decision in
11 consultation with nenbers of the Parallel Networks
12 team and from counsel and likely discussions with
13 Tony Val ukas and ot her nenbers of the policy
14 comm ttee nade the decision to term nate.
15 Q On January 2, 2009 when Exhibit 1 was
16 sent, what was the then-existing breach of the
17 agreement ?
18 A It was a | ong-standi ng breach of the
19 expenses -- failure to pay expenses on a tinely
20 basi s.
21 Q Any ot her breach?
22 A That's the one | recall.
23 Q And in February when the decision was
24 made not to represent Parall el Networks any
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1 further, what was the breach then?
2 A It was the sane.
3 Q You're not claimng that it was a breach
4 for Parallel Networks not to agree to switch to an
5 hourly fee agreenent?
6 A No, no, but | had no faith that they
7 woul d pay our expenses in the future on a tinely
8 basi s.
9 Q But we were discussing that Jenner &
10 Bl ock and Parall el Networks were in negotiations to
11 switch to an hourly free agreenent.
12 A. Ri ght, right, right.
13 Q That was the client's choice, right?
14 A Absol ut el y.
15 Q And the client chose not to do that?
16 A Absol ut el y.
17 Q After --
18 A But we did have a -- you know, we
19 were -- and you can show ne docunents to refresh ny
20 recol lection, but | think we were originally told
21 by either the client or sonebody representing the
22 client that he would agree to this $200, 000,
23 $300, 000 upfront paynent, and then he backed down.
24 So, you know, based on that along with
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1 the long history of failing to pay expenses, | had
2 no confidence that he would, you know, follow the
3 terns of our contingency fee agreenent and pay our
4 expenses on a tinely basis.
5 Q Ms. Mascherin was the one handling the
6 negotiations with Parallel Networks's counsel,
7 correct?
8 A. Yes.
9 Q And is she the person nost famliar wth
10 t he negoti ati ons of how the contingent fee was
11 going to be anended?
12 A Absol utely.
13 Q Were you involved in the decision to
14 nmake a demand on Parallel Networks for the
15 out standi ng hourly fees owed to Jenner & Bl ock?
16 A. Yes.
17 Q Who made the decision to seek hourly
18 fees for a contingent fee agreenent?
19 A Who made the decision? Well, it's set
20 forth in the contract between Parallel Networks and
21 Jenner & Bl ock, which | believe was drafted by
22 Parall el Networks, that we're entitled to our
23 hourly fees, if that's your question.
24 | f your question is who nade the
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deci sion to seek rei nbursenment of our fees, that
was ny deci sion.
Q Let nme show you what's been previously
mar ked as Exhi bit 23.
Who's M. Hoover?

A M. Hoover is firmcounsel.
Q When did M. Markowski |eave the firnf
A | don't recall. |'mguessing two years

ago, but that's a guess.

Q Ckay. D d you see this letter before it
went out ?

A | Iikely saw this or sone version of it.

Q And where did you get the understanding

that Jenner & Block was entitled to hourly fees?
A. This woul d have been -- | believe this
was in Terri Mascherin's nenbs to ne, so it was

Terri's analysis and possibly firmcounsel, al so.

Q VWhi ch firm counsel ?
A Al of our firmcounsel.
Q And | was just asking if you renenber

sonebody specifically saying anything about that.
A What's that?
Q Were you referring to soneone specific

as firmcounsel ?
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A No.

Q Has anyone shown you any analysis as to
whet her under Texas law the firmcould seek hourly
fees under a contingent fee agreenent?

MR PELZ: Object to the formof the question.
BY THE W TNESS:

A. | "' mnot going to disclose any
attorney/client privileged information, but | don't
recall seeing any of that.

BY MR ALl BHAI

Q What attorneys have provided you | ega
advi ce regarding the issues about seeking the fees
from Paral |l el Networks?

A. M. Pelz, M. Hrsch, M. Hoover,
possi bly M. Heinz.

Q Anyone el se?

A ( Shaki ng head).

Q No?

A No.

Q Nobody outsi de Jenner & Bl ock?

A Not to ne, no.

Q Were you involved in discussions as to
whet her -- were you involved in any discussions as

to whether to conprom se the anount that Jenner &
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1 Bl ock was seeki ng?
2 A What are you referring to?
3 Q Are you aware that in 2011 --
4 MR, PELZ: At least initially you can answer
5 that question yes or no, and then to the extent you
6 were involved with -- if you' re asking about
7 information with respect to discussions that
8 occurred between Jenner & Bl ock and Parall el
9 Net wor ks, she can answer with respect to
10 conversations that ultinmately occurred between
11 Jenner & Bl ock and Parallel Networks, but |I'm not
12 going to have her testify about any internal
13 di scussions with respect to this issue.
14 But she can answer the question yes or
15 no, at least the initial question, and then if you
16 want to ask her about communi cati ons between Jenner
17 & Bl ock and Parallel Networks, I'Il allow her to
18 answer questions about those.
19 BY THE W TNESS:.
20 A | don't recall. | think there were
21 di scussions with Parallel Networks about a nunber,
22 but I'd need to | ook at the nmeno again to be sure.
23 BY MR ALI BHAI
24 Q Have you fornmed any opinions as to what
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amount Jenner & Block is entitled to on a quantum
meruit basis?

MR. PELZ: You can only answer that question
if you can answer it w thout disclosing infornmation
that was provided to you with respect to counsel --
by counsel with respect to any of the work product
with respect to this case.

THE WTNESS: Right, right.

BY THE W TNESS:

A | don't think I can answer that w thout

di scl osi ng wor k product.
BY MR ALI BHAI
Q Jenner & Block filed a demand for

arbitration, correct?

A Yes.

Q Did you authorize that?

A Yes.

Q Jenner & Bl ock has sought anpunts under

a claimfor breach of contract in that case,
correct, in that arbitration?

A |'d have to look at it to make sure that
| -- that | recall all the counts. There were
several counts. | think it's breach of contract

and unjust enrichnent, but it could be sonething
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1 else. | haven't looked at it for a long --
2 Q You reviewed it before it was filed?
3 A. Yes.
4 Q And what anounts is Jenner & Bl ock
5 seeking? Are you not the person that is involved
6 i n that decision?
7 A Well, it would -- ny understanding is
8 we' re seeking recovery of our fees.
9 Q And there are alternative clains, as
10 well, right?
11 A. | f you could show it to ne and...
12 (WHEREUPON, a certain docunent was
13 mar ked Deposition Exhibit No. 71,
14 for identification.)
15 BY MR ALl BHAI
16 Q Exhibit 71 is the demand for arbitration
17 filed by Jenner & Bl ock.
18 (WHEREUPON, there was a short
19 i nterruption.)
20 BY THE W TNESS:
21 A Yes, this is the claimthat we filed.
22 BY MR ALI BHAI
23 Q And begi nni ng on Page 15, there are
24 multiple clains -- |egal clains asserted.
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1 A Yes.
2 Q One of themis breach of contract?
3 A. Yes.
4 Q One's quantum neruit?
5 A Breach of contract, quantumneruit,
6 prom ssory estoppel and attorneys' fees.
7 Q What anmounts is Jenner & Bl ock seeking
8 under each of those counts?
9 A Par agraph 70 says, "Jenner & Block is
10 entitled to recover its reasonabl e and necessary
11 attorneys' fees based on the Texas Civil Practice
12 Code," and after that we request judgnent in our
13 favor against Parallel Networks and the entry of a
14 bi ndi ng arbitration order requiring Parall el
15 Net wor ks and epi cReal mto conpensate, reinburse and
16 pay fees to Jenner & Block either at its standard
17 hourly rate or an anount that is fair conpensation
18 in light of the benefits received by Parall el
19 Net wor ks and epi cReal m
20 We're al so seeking all costs and
21 expenses including reasonabl e attorneys' fees
22 i ncurred by Jenner & Block in connection with
23 enforcenent of this agreenent.
24 Q What are the fees that Jenner & Block is

f Toll Free: 800.211.DEPO
Facsimile: 214.954.4111

2SQUIR

Dallas, TX 75201

1700 Pacific Avenue
DEPOSITION SOLUTIONS

(4]

www.esquiresolutions.com



SUSAN COHEN LEVY May 30, 2012

67
1 claimng as its standard hourly rates?
2 A | don't have it at the -- | don't have
3 the final nunbers. It may be in the -- sonmewhere
4 like $10 million. | don't have the final nunber.
5 Q Around $10 mllion?
6 A Sonething |i ke that.
7 Q And what is the anount that Jenner &
8 Bl ock is seeking as fair conpensation in |ight of
9 the benefits received by Parallel Networks and
10 epi cReal n??
11 MR, PELZ: Again, you can only answer if it
12 doesn't disclose any information with respect to
13 what you've gotten from counsel or any work product
14 with respect to the case.
15 BY THE W TNESS:
16 A. Well, I'mlooking here at Paragraph 39
17 of the conplaint. |'msorry.
18 (WHEREUPON, there was a short
19 i nterruption.)
20 BY THE W TNESS:
21 A |"msorry. \What's your question?
22 MR ALIBHAI: Can you read it back?
23 (WHEREUPON, the record was read by
24 the reporter as requested as
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1 fol | ows:
2 "Q And what is the anount that
3 Jenner & Block is seeking as fair
4 conpensation in light of the
5 benefits received by Paralle
6 Net wor ks and epi cReal nf")
7 BY THE W TNESS:
8 A Yeah, | don't know if | can answer that
9 wi t hout disclosing attorney/client privileged
10 i nformation.
11 BY MR ALl BHAI
12 Q You don't intend to show up at the
13 arbitration and have an opinion as to the val ue of
14 t hat anount ?
15 A Vell, ny personal viewis the value is
16 $10 mllion.
17 Q Ckay. Qutside of that, you' ve not
18 conducted an analysis as to what the anobunt that is
19 fair conpensation in light of the benefits received
20 by Parall el Networks equal s?
21 A Well, they got the benefit of $10
22 mllion of |legal work from Jenner & Bl ock, so ny
23 personal opinionis it's $10 mllion,
24 Q Have you conducted any analysis as to

Z

COQUIR]

DEPOSITION SOLUTIONS

(4]

Toll Free: 800.211.DEPO
Facsimile: 214.954.4111

Suite 1000

1700 Pacific Avenue
Dallas, TX 75201
www.esquiresolutions.com



SUSAN COHEN LEVY May 30, 2012

69
1 how to conme up with that anount?
2 A. Yeah. That's what the invoices add up
3 to.
4 Q Ckay.
5 A And the invoices were sent every nonth
6 and were never chall enged by Parall el Networks, and
7 the hard work of the Jenner & Block |awers is why
8 Paral |l el Networks was able to reach this very
9 favorabl e settl enent.
10 Q Wiy do you think the settl enent was
11 favorabl e?
12 A Well, it was a -- you know, they nade
13 noney. They brought in noney through the -- and
14 Jenner & Bl ock was not conpensated for that.
15 Q Are you aware that the firmwas revising
16 the invoices in 20107
17 A No.
18 Q Do you know why that was done?
19 A | don't know that it was done.
20 Q You're not aware that M. Margolis was
21 wor ki ng on revised fee statenents?
22 A No.
23 Q O her than the fair conpensation in
24 light of the benefits received by Parall el Networks
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SUSAN COHEN LEVY

bei ng neasured by the hourly fees billed by Jenner
& Bl ock, do you have any other opinion as to the
fair conpensation in light of the benefits received
by Parallel Networks?

A Yeah. | think also the -- | think the
agreenent states that we're entitled to our hourly
fees if we do termnate, and that to me is an

agreenent of the parties of what quantum neruit

nmeans, so...
Q You're flipping through the agreenent
ri ght now?
A Yes, I'mflipping through it.
Q Can you tell nme where you're | ooking?
A " m | ooking at. ..

(WHEREUPON, there was a short
I nterruption.)
BY THE W TNESS:

A Par agraph 9(b) relates to term nation by
Jenner & Block, so l'mreally relying on this
agreenent and Terri Mascherin's recommendations to
me as to what this provided.

BY MR ALl BHAI
Q And if you'll flip back to the agreenent

itself, looking at 9(b) where you were just

May 30, 2012
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1 pointing to, that section begins, "If Jenner &
2 Bl ock determnes at any tine that it is not inits
3 econom c interest to continue the representation,”
4 and it continues on that Jenner & Bl ock may
5 term nate?
6 A "Jenner & Block may termnate this
7 agreenment by providing 30 days' prior witten
8 notice," yes.
9 Q What factors led Jenner & Block to
10 bel i eve on January 2, 2009 when it sent Exhibit 1
11 that it was not in its economc interest to
12 continue the representation of epicReal mLicensing?
13 A What factors?
14 Q Yes.
15 A | listed thempreviously. It was the --
16 it was the breach of contract -- the |ong-standing
17 breach of contract, the failure to pay our
18 expenses, the -- if we stayed in this case -- the
19 cases substantially longer, we'd have to go through
20 the sanme thing, and | didn't have any confi dence
21 and the client had given nme no confidence that he
22 could -- that the client would abide by the
23 provi sions of the agreenent where he would -- the
24 client would reinburse us our expenses.
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Q Did you have any conversations with the
client?
A Never .
Q Have you had any conversations wth

anyone that represented the client?

A Never .

Q At the tine that Jenner & Bl ock w thdrew
fromall the representation of Parallel Networks,

so around February 2009, okay, at that tine --

A | don't know the date exactly, but...

Q The letter was sent January 2, 20009,
right?

A Yes.

Q And then thereafter there was a

wi thdrawal fromthe representation in the cases?

A Vell, | think we -- it wasn't imedi ate.
There was -- you know, we worked with the client
and did what we had to do to satisfy our
prof essi onal obligations after that.

Q So I"'mtal king about that tinme frane

after January 2 --

A Yes, Yyes.
Q -- 2009
A Yes.

ESQUIR.
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1 Q What anobunt was Oracle willing to pay to
2 settle the case?
3 A. | don't know.
4 Q Do you not believe that as a result
5 of -- you're aware that the summary judgnent ruling
6 that was entered in the Oracle case was reversed by
7 the federal circuit?
8 A Yes.
9 Q And that was done by Baker Botts.
10 Were you aware of that?
11 A No.
12 Q You don't know who --
13 A It was another firm
14 Q Sorry?
15 A | under- -- it was another firm
16 Q It wasn't Jenner & Bl ock?
17 A Yes.
18 Q Do you believe that having a sunmary
19 j udgnment of non-infringenent reversed added val ue
20 to the case?
21 A | don't -- | can't answer that. | don't
22 know.
23 Q As a result of the final judgnent of
24 non-i nfringenment being entered, did Oracle owe any
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January 2009 tine frane?
A | don't know.
MR, ALIBHAI: Al right. Let's take a
two-m nute break, and then | think we can wrap up.
(WHEREUPOQON, the deposition was
recessed from1l:14 to 1:16 p.m)
MR. ALIBHAI: Ready?
THE W TNESS:. Yes.
MR, ALIBHAI: Ms. Levy, | have no further
guestions at this tine.
THE WTNESS: Ckay. Thank you.
EXAM NATI ON
BY MR PELZ:
Q Ms. Levy, |'m handing you what was
mar ked yesterday by counsel for Parallel Networks
as Exhibit 15 at the Mascherin deposition. Look at
t hat, pl ease.
(WHEREUPON, there was a short
I nterruption.)
MR. PELZ: 1'll note for the record that this

SUSAN COHEN LEVY May 30, 2012
74
noney to Parallel Networks?
A | don't know.
Q And do you know what anount Qui nStreet
was willing to pay to settle the case in the

ESQUIR.
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1 was not an exhibit used in today's deposition.
2 BY THE W TNESS:
3 A. kay.
4 BY MR PELZ:
5 Q Do you recall on or about Decenber 31
6 t he nmenorandum from Ms. Mascherin to you and ot hers
7 that is marked as Exhibit 157
8 A Yes.
9 Q Did you in fact ask Ms. Mascherin to
10 prepare that neno nenorializing the conversations
11 t hat occurred on Decenber 30 and Decenber 317
12 A Yes.
13 Q Wthin those conversations was the
14 anal ysis that Jenner & Bl ock was conducting wth
15 respect to whether to send a notice of termnation.
16 Were those issues discussed during those
17 neeti ngs?
18 A Yes.
19 Q Have you reviewed this nmenorandum now?
20 A Yes.
21 Q Does this nenorandum accurately to the
22 best you recall reflect discussions that took place
23 on those days of Decenber 30 and 31 of 20087
24 A Yes.
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1 Q And is the information contained in that
2 menor andum i nformation that you relied on in meking
3 the decision to authorize sending the notice of
4 term nation?
5 A Absol utely. This was the advice of
6 Terri to nme about the term nation provisions of the
7 agreenent -- the contingent fee agreenent and what
8 t hey provi ded.
9 MR. PELZ: | don't have anything further at
10 this tine.
11 MR. ALIBHAI: Thanks for your tine.
12 THE W TNESS: ay. Thank you.
13 FURTHER DEPONENT SAI TH NOT
14
15 (TIVME NOTED: 1:19 P.M)
16
17
18
19
20
21
22
23
24

/ Toll Free: 800.211.DEPO
Facsimile: 214.954.4111

2SQUIR

Dallas, TX 75201

1700 Pacific Avenue
DEPOSITION SOLUTIONS

(4]

www.esquiresolutions.com



SUSAN COHEN LEVY May 30, 2012

77
1 STATE OF ILLINO S )
2 ) SS
3 COUNTY OF DUPAGE )
4
5 |, VICTORIA C. CHRI STI ANSEN, a Certified
6 Short hand Reporter of the State of Illinois, do
7 hereby certify:
8 That previous to the comencenent of the
9 exam nation of the witness, the witness was duly
10 sworn to testify the whole truth concerning the
11 matters herein;
12 That the foregoing deposition transcri pt
13 was reported stenographically by ne, was thereafter
14 reduced to typewiting under ny personal direction
15 and constitutes a true record of the testinony
16 gi ven and t he proceedi ngs had;
17 That the said deposition was taken
18 before ne at the tinme and pl ace specifi ed;
19 That | amnot a relative or enployee or
20 attorney or counsel, nor a relative or enployee of
21 such attorney or counsel for any of the parties
22 hereto, nor interested directly or indirectly in
23 the outcone of this action.
24 I N WTNESS WHEREOF, | do hereunto set ny
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hand at Chicago, Illinois, this 7th day of June,

VI CTORI A C. CHRI STI ANSEN,
Certified Shorthand Reporter.

C.S.R Certificate No. 84-3192.
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1 DEPOSI TI ON ERRATA SHEET
2
3 Qur Assi gnnment Nunber: 342085
4 Case Caption: Jenner & Block vs. Parallel Networks
5
6 DECLARATI ON UNDER PENALTY OF PERJURY
7
8 | decl are under penalty of perjury that
9 | have read the entire transcript of my Deposition
10 taken in the captioned matter or the same has been
11 read to ne, and the sane is true and accurate, save
12 and except for changes and/or corrections, if any,
13 as indicated by ne on the DEPCSI TI ON ERRATA SHEET
14 hereof, with the understanding that | offer these
15 changes as if still under oath.
16 Signed on the day of
17 , 20
18
19
20 SUSAN COHEN LEVY
21
22
23
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