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	October 24, 2008
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Chicago

New York

Washington, dc



	To:
	Contingent Fee Committee

	cc:
	Harry J. Roper

	From:
	George S. Bosy

	Subject:
	Parallel Networks

	
	

	
	


The purpose of this memorandum is to address two new contingency fee cases offered to us by Parallel Networks.  

As you know, Jenner & Block represents Parallel Networks in Oracle v. Parallel Networks and QuinStreet v. Parallel Networks, both pending in the District of Delaware.  The Oracle case is set for trial beginning January 12, 2009.  The issues there and in the QuinStreet case were recently addressed in a memo from Terri Mascherin and will not be repeated here.

The client has offered us two additional actions with respect to the same patents at issue in the two Delaware cases.  In one, we would represent Parallel Networks in a patent infringement action against BEA Systems, Inc. (“BEA”).  BEA was recently acquired by Oracle, and it is our understanding that Oracle is replacing the Oracle Application Server product accused of infringement in the Oracle v. Parallel Networks litigation to the BEA platform.  A preliminary analysis of what we know about BEA is that, at minimum, BEA’s middleware application server product infringes the patents in suit.  That preliminary infringement analysis was done by Ben Bradford.  Also based on our preliminary estimates, it is our understanding that BEA’s sales of its application server product exceed Oracle’s sales of Oracle’s application server product.  Oracle’s past sales of its application server product are about $2.5 billion (worldwide).  Consequently, at a 3% royalty rate, BEA’s exposure for past infringement is at least $75 million (not including pre-judgment interest).  Moreover, there are additional BEA products that we likely would accuse of infringement.  BEA’s exposure for all of its products could approach $7 billion worldwide.  We would propose filing suit against BEA in Delaware at a point in time when we could be certain that our January 12, 2009 trial date would not be delayed.  Of course, if we win on validity in the January trial, Oracle would be estopped from contesting validity in the action against BEA.  Thus, in the BEA litigation, the only issues would be infringement and damages.  
The second case offered to us is pending in Texas before Judge Folsom, captioned Parallel Networks v. Herbalife.  This case is presently being handled by Baker Botts, and the proposal is that Jenner & Block take over the representation of Parallel Networks.  There is a status hearing set in early November; we expect the judge to set a schedule and probably a trial date.  The Oracle Application Server is accused of infringement in that case as well as an open source Apache Foundation product.  Herbalife’s present past approximate exposure for its sales using the Oracle and Apache products is about $23 million at a royalty rate of 3%.  
Finally, the client has offered us additional cases.  For example, there are additional potential defendants with respect to the patents in suit, e.g., IBM, Microsoft, and SAP.  The client has also offered us contingent matters related to other patents owned by Parallel Networks.  
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